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ABSTRACT 


On  April  17,  1982,  Canada  proclaimed  the  Canada  Act, 
1982.  Contained  within  it  was  the  Canadian  Charter  of  Rights 
and  Freedoms.  One  of  the  rights  contained  within  was 
s. 11(b),  which  reads  as  follows: 

s.ll  Any  person  charged  with  an  offense  has  the 

right 

(b)  to  be  tried  within  a  reasonable  time; 

What  did  this  right  extend  to  Canadians?  To  answer 
that,  the  following  framework  has  been  developed.  The  first 
chapter  will  introduce  the  Canadian  pre-Charter 
jurisprudence.  An  attempt  will  be  made  to  determine  three 
issues.  The  first  will  be  to  show  that  undue  delay  in 
criminal  proceedings  has  been  a  factor  in  dismissing  or 
staying  charges.  Secondly,  the  actual  time  frame  considered 
by  these  cases  is  invaluable  in  determining  what  a  reasonable 
time  is  in  which  to  prosecute,  and  sets  a  Canadian  standard 
in  which  to  measure  delay.  The  third  will  be  to  show  the 
absolute  confusion  in  this  area  of  the  law. 

The  second  chapter  will  summarize  the  American  and 
European  Convention  for  the  Protection  of  Human  Rights  and 
Fundamental  Freedoms  jurisprudence.  As  it  is  clear  that 
certain  sections  of  the  Canadian  Charter  were  derived  from 
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the  Convention,  it  is  a  valuable  precedential  resource. 
Another  reason  for  analyzing  the  Convention  is  that  its  two 
official  languages  are  French  and  English.  Certain  problems 
which  will  be  faced  in  interpreting  our  Charter  have  already 
been  interpreted  under  the  Convention.  In  particular,  the 
word  "trial"  has  been  the  subject  of  well-reasoned  judgments. 
The  American  jurisprudence  on  the  right  to  a  speedy  trial 
will  also  be  summarized.  It  will  be  limited  to  a  discussion 
of  the  Sixth  Amendment  right ,  as  well  as  to  United  States 
Supreme  Court  decisions.  The  source  is  valuable  for  two 
reasons.  The  first  is  that  it  enunciates  the  goals  of  the 
right  as  well  as  the  evils  it  is  attempting  to  combat. 
Secondly,  it  offers  a  treasure  trove  of  learned  dissents  and 
scholarly  works. 

The  third  chapter  will  be  devoted  to  a  word  by  word 
analysis  of  section  11(b).  This  will  include  how  the  section 
has  been  interpreted  to  date,  as  well  as  a  synthesis  of  how 
it  should  be  interpreted.  Assistance  in  this  endeavour  comes 
from  the  other  jurisdictions  as  well  as  the  Special  Joint 
Committee  on  the  Constituti ion  of  Canada  Proceedings,  which 
examined  and  questioned  the  drafters  of  the  Charter  to 
discover  its  intent. 

Finally,  the  fourth  chapter  will  summarize  the  major 
conclusions  of  this  thesis. 
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CHAPTER  I 


THE  PRE-CHARTER  JURISPRUDENCE 
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A. 


Introduction 


The  right  to  be  tried  within  a  reasonable  time 
extends  to  any  person  charged  with  an  offence.  This  thesis 
will  concern  itself  with  a  determination  as  to  how  this  right 
should  be  interpreted  considering  its  goals.  The  analysis 
shall  center  on  the  policy  arguments  supporting  the  right. 
The  thesis  will  develop  broad  guidelines  for  the  right's 
interpretation  using  the  following  framework. 

The  first  chapter  will  be  devoted  to  the  Canadian 
pre-Charter  jurisprudence  on  the  doctrine  of  abuse  of 
process.  Two.  discernable  trends  appear  throughout  this 
review.  The  first  is  that  delay  in  criminal  proceedings  has 
constituted  grounds  on  which  the  courts  have  entered  stays  or 
ordered  prohibition  or  certiorari  to  end  the  proceedings. 
This  power  has  been  exercised  throughout  the  past  thirty 
years  under  the  rubric  of  "abuse  of  process".  It  has  further 
been  exercised  in  spite  of  the  fact  there  is  no  statutory  or 
legislative  basis  for  such  a  power. 

The  second  trend  that  develops  out  of  the  Canadian 
pre-Charter  case  law  is  that  the  lower  courts  have  led  the 
way  in  invoking  the  doctrine  of  abuse  of  process.  This  trend 
has  occurred  in  spite  of  the  fact  the  Supreme  Court  of  Canada 
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raised  doubts  concerning  the  existence  of  the  abuse  of 
process  doctrine  in  Rourke  v.  The  Queen . ^  Delay  has  been  a 
contributing  factor  in  the  application  of  this  doctrine;  in 
spite  of  the  fact  the  Supreme  Court  of  Canada  ruled  out  its 
significance  in  Rourke. 

The  pre-Charter  case  law  also  serves  to  establish  a 
rough  "guide-post"  as  to  what  constitutes  "a  reasonable 
time".  The  cases  that  have  considered  the  delay  issue  offer 
assistance  in  establishing  the  Canadian  context.  As  will  be 
evident  further  on  in  this  thesis,  the  other  jurisdictions 
under  review  offer  no  assistance  in  establishing  the  actual 
time  frame.  The  other  jurisdiction's  investigatory  and 
criminal  proceedings  extend  the  time  period  well  past  the 
boundaries  of  the  Canadian  context. 

Chaper  II  will  summarize  the  relevant  jurisprudence 
under  the  European  Convention  for  the  Protection  of  Human 
Rights  and  Fundamental  Freedoms  and  the  United  States  Sixth 
Amendment.  The  European  Convention  jurisprudence  is  a 
valuable  precedential  source  for  a  number  of  reasons.  First, 
it  is  clear  from  the  explanatory  notes  accompanying  the 
October  5th,  1980  draft  of  the  Charter  that  s. 11(b)  was  drawn 
from  the  provisions  contained  in  the  European  Convention  and 
the  International  Covenant  on  Civil  and  Political  Rights. 
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Secondly,  both  the  Convention  and  the  Charter  use  the  term 
"reasonable  time."  Finally,  the  Convention,  like  the 
Charter,  has  two  official  and  equally  authoritative 
languages;  French  and  English.  The  problems  that  arise  when 
both  the  English  and  French  versions  are  juxtaposed  have  been 
dealt  with  by  the  European  Court .  The  Convention  case  law 
offers  assistance  in  reconciling  the  two. 

The  United  States  Sixth  Amendment  guarantee  of  a 
right  to  a  speedy  trial  will  also  be  addressed.  The  review 
will  be  confined,  in  the  most  part,  to  the  United  States 
Supreme  Court  decisions.  This  is  not  to  suggest  that  there  is 
little  value  in  reviewing  State  Supreme  Court  decisions. 
Protection  against  undue  delay  in  the  United  States  is  not 
only  offered  by  the  Sixth  Amendment,  but  also  by  federal 
statute,  State  constitutions  and  statutes  of  limitation.  A 
review  of  this  material,  as  well  as  State  Supreme  Court 
decisions,  is  outside  the  scope  of  this  thesis. 

The  reasons  for  reviewing  the  American  case  law  are 
two-fold.  To  begin  with,  the  cases  clearly  enunciate  the 
goals  of  the  speedy  trial  right  and  the  evils  it  was  meant  to 
combat.  Further,  they  offer  numerous  learned  dissents  and 
scholarly  works  on  the  subject . 
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Chapter  III  will  be  devoted  to  a  detailed  analysis 
of  s. 11(b).  Such  a  review  will  examine  how  the  section  has 
been  interpreted  to  date,  as  well  as  how  it  should  be 
interpreted  based  on  the  goals  underlying  the  right  to  a 
trial  within  a  reasonable  time  and  the  policy  reasons 
associated  with  the  implementation  of  the  right.  Assistance 
in  this  endeavour  comes  from  the  other  jurisdictions  as  well 
as  the  Special  Joint  Committee  on  the  Constitution  of  Canada 
Proceedings,  which  examined  and  questioned  the  drafters  of 
the  Charter  to  discover  its  intent. 

The  admissibility  of  the  Joint  Committee's 

proceedings  is  an  issue  that  is  yet  to  be  determined.  Belzil, 

2 

J.  A. ,  speaking  in  dissent  in  v.  Big  M.  Drug  Mart,  refers 

to  a  House  of  Commons  speech  made  by  former  Prime  Minister 

John  G.  Diefenbaker  on  the  Canadian  Bill  of  Rights.  Belzil, 

J.  A.,  referred  to  the  speech  as  disclosing  the  intent  of  the 

3 

legi station . 

The  leading  case  on  the  admissibility  of  extrinsic 
evidence  is  the  Supreme  Court  of  Canada  decision  of  Ref erence 

4 

Re  Anti-Inflation  Act.  Extrinsic  evidence  was  considered  in 
the  form  of  a  federal  government  white  paper,  Statistics 
Canada  bulletins,  a  study  by  an  economist,  telegrams  sent  by 
other  economists  supporting  the  study,  and  a  speech  by  the 
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Governor  of  the  Bank  of  Canada.  The  Court  cited  with 

6 

approval  Lower  Mainland  Dairy  Products  Board  et  al .  where 
Taschereau,  J.  ,  speaking  for  the  majority  of  the  Supreme 
Court  of  Canada,  stated  that: 


In  certain  cases,  in  order  to  avoid 
confusion  extraneous  evidence  is  required 
to  facilitate  the  analysis  of  legislative 
enactments,  and  thus  disclose  their  aims 
which  otherwise  would  rer^ain  obscure  or 
even  completely  concealed. 


The  Lower  Mainland  Dairy  Products  Board  case 
supports  the  proposition  that  evidence  such  as  Joint 
Committee  proceedings  is  admissible.  However,  it  was  made 
clear  by  Laskin,  C.  J.  C.,  in  Reference  Re  Anti-Inflation  Act 
that  the  extrinsic  material  was  admissible  as  it  bore  on  the 
circumstances  in  which  the  legislation  was  passed,  and  was 
used  to  determine  whether  the  legislation  rested  on  a  valid 

g 

constitutional  base.  Laskin,  C.  J.  C.,  continued: 

There  is  no  issue  in  this  case  as  to 
the  meaning  of  the  terms  of  the 

legislation  nor,  in  my  opinion,  is  there 
any  issue  ^s  to  the  object  of  the 

legi station . 

Laskin,  C.  J.  C.,  concludes  by  stating  that  the 

extrinsic  material  was  properly  considered  as  it  was  directed 

to  the  question  of  whether  the  social  and  economic 

circumstances  were  such  as  to  provide  support  for  the  passage 
10 


of  the  Act . 
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The  Joint  Committee's  proceedings  would  be  valuable 
in  clarifying  the  meaning  of  s. 11(b)  of  the  Charter. 
Although  the  question  remains  open  as  to  whether  or  not  the 
courts  will  accept  this  extrinsic  material,  the  two  Supreme 
Court  of  Canada  decisions  just  cited  should  provide  authority 
for  consideration  of  the  Joint  Committee's  proceedings. 

As  was  stated  earlier,  the  thesis  will  concentrate 
on  developing  interpretations  based  on  the  right's  goals.  It 
should  be  noted  that  numerous  provisions  in  the  Criminal  Code 
may  be  in  conflict  with  s. 11(b).  The  statutory  power  given  to 
the  Attorney  General  pursuant  to  ss.  508(1)  and  (2)  and  ss . 
732.1  (1)  and  (2)  of  the  Code ,  which  allows  him  to  enter  a 

stay  and  recommence  the  proceedings  at  any  time  within  one 
year  may  well  violate  s. 11(b).  The  authority  given  the  court 
under  s.472  of  the  Code  is  equally  problematic.  There,  the 
court  may  remand  a  witness  in  custody  who  refuses  to  be  sworn 
or  answer  questions  put  to  him  for  no  longer  than  eight  days. 
However,  the  court  may  continue  to  remand  and  adjourn  the 
matter  until  the  witness  consents  to  do  what  is  required  of 
him.  The  question  then  arises  as  to  how  many  remands  are 
reasonable?  Further,  as  neither  party  is  responsible  for  the 
delay,  how  is  the  delay  to  be  treated?  Even  more  problematic 
are  the  Code  provisions  relating  to  persons  unfit  to  stand 


trial.  Under  s.543  and  s.545,  an  accused  may  well  remain 
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"charged"  for  a  number  of  months  or  years  while  remaining 
classified  as  mentally  unfit  to  stand  trial.  How  can  these 
provisions  be  reconciled  with  s. 11(b)? 

These  considerations  along  with  other  statutory 
provisions  which  may  violate  s. 11(b)  will  not  be  examined  in 
detail.  This  thesis  attempts  to  establish  principles  of 
interpretations  based  on  the  evils  the  right  purportedly 
protects  against.  The  principles  may  then,  in  turn,  become  a 
basis  for  the  resolution  of  the  problems  noted  above. 

B .  The  Historical  Roots  of  the  Right 

Before  starting  with  the  twentieth  century  Canadian 

case  law  on  abuse  of  process  and  laches  in  criminal 

proceedings,  a  brief  look  at  the  historical  development  of 

the  right  is  in  order.  As  U.S.  Supreme  Court  Chief  Justice 

Warren  pointed  out  in  Klopf er  v.  North  Carolina,  it's  "first 

articulation  in  modern  jurisprudence  appears  to  have  been 

made  in  Magna  Carta  (1215)".^  Further,  he  notes  that  an 

even  earlier  recognition  of  the  right  to  speedy  justice  is  to 

be  found  in  the  Assize  of  Clarendon  (1166),  wherein 

instructions  were  given  to  sheriffs  to  proceed  more  hastily 

12 

with  delivery  of  prisoners  to  the  nearest  justice.  “  As  the 
learned  Chief  Justice  further  notes: 


rt 
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By  the  late  thirteenth  century, 
justices,  armed  with  commissions  of  gaol 
delivery  and/or  oyer  and  terminer  were 
visiting  the  country-side  three  times  a 
year . 


In  Tarnopolsky ' s  book  The  Canadian  Charter  of  Rights 
and  Freedoms  (1982),  the  author  comments  that: 


Since  the  end  of  the  seventeenth 
century,  British  courts  have  stressed  that 
one  of  the  two  objectives  of  the  Habeas 
Corpus  Act,  1679  was  to  give  the  defendant 
a  procedural  means  to  colter  lengthy 
delays  while  awaiting  trial. 


Other  legislative  attempts  were  made  to  speed  up  the 

criminal  law  process,  including  An  Act  of  William  III,  passed 

in  1701,  entitled  "An  Act  for  Preventing  Wrongous 

15 

Imprisonment  and  Against  Undue  Delay  in  Trials".  The 

drafters  of  the  first  colonial  bills  of  rights  set  forth  the 
principle  of  a  "right  to  a  speedy  trial". 


While  the  English  law  was  developing  in  this  area,  a 

basic  maxim  was  working  against  the  development  of  protection 

against  prosecutorial  laches  or  delay,  and  that  was  "nullum 

tempus  occurrit  regi  [or]  No  time  bars  the  King  in  seeking  a 

17 

remedy  against  his  subjects".  In  United  States  v. 

18 

Marion ,  the  Court,  after  an  apparently  exhaustive  search, 

came  up  with  only  four  cases  where  prosecutorial  laches  was  a 

1 9 

bar  to  further  proceedings.  The  term  "laches",  as  it  is 


. 
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used  in  these  early  English  cases,  implies  inordinate  delay 
or  prosecutorial  derelict.  "Laches"  receives  no  concrete 
definition;  it  appears  to  be  defined  by  the  facts  of  the 
case.  Perhaps  because  of  the  lack  of  English  precedent 
dealing  with  the  problem  of  delay,  we  do  not  find  the 
Canadian  courts  dealing  with  the  issue  until  the  latter  part 
of  the  twentieth  century. 

C.  Canadian  Pre-Charter  Jurisprudence 

Relating  to  Trial  Within  a  Reasonable  Time 

Beginning  with  the  turn  of  the  century,  the  Canadian 

cases  with  respect  to  trials  within  a  reasonable  time  often 

focused  on  being  put  to  trial  unreasonably  soon.  In  R_^  v. 

2  0 

Lorenzo ,  the  court  held  that  the  setting  of  the  trial  date 

only  hours  after  arrest  and  failing  to  grant  a  brief 

adjournment  to  contact  witnesses  was  unreasonable.  In  R^_  v. 

.  .  21 

Luigi  however,  the  court  held  that  one  clear  day  between 
arrest  and  trial  was  sufficient,  even  though  defence  counsel 
had  only  met  the  accused  the  morning  of  the  trial. 

22 

However,  in  R^_  v.  Lee  Sow,  the  court  quashed  a 
conviction  and  overturned  a  five-year  prison  sentence  after  a 
unilingual  Chinese  speaking  man  was  refused  a  brief 

adjournment  to  speak  to  his  cousin.  He  was  arrested, 

arraigned,  tried  and  convicted  all  in  the  same  day.  In  R_._  v. 
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2  3 

Hallchuk ,  the  magistrate  refused  an  accused's  request  for 
an  adjournment  although  the  accused's  counsel  informed  the 
magistrate  he  could  not  be  present.  The  accused  was 
arrested,  charged  and  brought  to  trial  on  the  same  day.  As 
well,  he  had  a  poor  command  of  the  English  language.  The 
accused's  appeal  was  successful,  as  the  court  held  that  the 
accused  was  denied  the  right  to  full  answer  and  defence. 

The  later  cases  began  to  deal  with  the  problem  of 

unreasonable  time  as  a  result  of  delay.  The  three  cases  that 

.  24  25 

will  be  focused  on  are  R_^  v.  Osborn ,  Rourke  v.  The  Queen , 

2  6 

and  R^  v.  Krannenburg .  These  three  cases  were  decided  by 

the  Supreme  Court  of  Canada,  and  comprise  the  Canadian  abuse 

2  7 

of  process  trilogy.  While  only  Rourke  specifically 

considers  delay,  both  Osborn  and  Krannenburg  are  important  in 
that  they  deal  with  the  existence  of  the  abuse  of  process 
doctrine.  Without  this  doctrine,  there  is  no  power  to 
control  delay. 

The  four  cases  on  topic  before  Osborn  left  the  issue 

of  whether  criminal  courts  had  the  power  to  control  their  own 

process  in  light  of  an  abuse  of  process  resulting  from  delay 

in  question.  While  a  three  month  pre-charge  delay  was  held 

2  8 

to  impair  the  accused's  right  to  full  answer  and  defence,  a 

29 

pre-charge  delay  of  four  months  was  not. 


While  a  case 
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adjourned  five  times  was  not  held  to  be  abusive,  a  delay  of 

two  years,  three  months  was,  with  certiorari  issuing  to  quash 

the  committal. ^  However,  an  order  of  prohibition 

prohibiting  other  judges  from  hearing  the  case  was  refused  on 

the  grounds  it  would  be  "grossly  insulting"  to  other  courts 

32 

to  issue  prohibition  at  this  point  in  time. 

The  first  major  Supreme  Court  of  Canada  decision  to 
deal  with  abuse  of  process  was  Osborn .  The  accused  was 
charged  with  possession  of  cheques  that  were  adapted  and 
intended  to  be  used  to  commit  forgery.  The  charge  was  laid 
on  November  23,  1965  .  The  case  proceeded  to  trial  in 

September  of  1966,  with  the  trial  judge  directing  the  jury  to 
acquit  on  the  grounds  that  the  cheques  were  complete  and  that 
there  was  no  evidence  connecting  the  respondent  with  the 
actual  forgery  of  the  cheques. 

The  Crown  appealed  to  the  Ontario  Court  of  Appeal, 
the  appeal  being  dismissed  by  that  court  in  January  of  1967. 
In  May  of  1967,  Mr.  Osborn  was  again  indicted  in  relation  to 
the  same  incident,  this  time  with  conspiracy  to  utter  forged 
cheques  . 


At  the  beginning  of  the  second  trial,  defence 


counsel  entered  a  plea  of  autrefois  acquit.  Subsequently, 


r". 
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the  Supreme  Court  of  Canada  held  that  the  facts  more  properly 
raised  the  defence  of  res  judicata.  Incidental  to  the 
discussion  of  res  judicata  was  the  argument  that  the  second 
proceedings  would  be  oppressive.  The  trial  court  held  that 
the  special  pleas  were  not  available,  and  the  accused  plead 
not  guilty.  The  trial  proceeded  and  the  accused  was 
convicted  on  January  27,  1968. 

The  accused  appealed  the  conviction  on  the  grounds 

that: 


The  learned  trial  judge  erred  in  the 
exercise  of  his  judicial  discretion  in 
failing  to  stop  the  prosecution  which  on 
the  facts  created  abuse  of  process  and 
injustice . 


On  November  26,  1968,  the  Ontario  Court  of  Appeal  in  a 

unanimous  decision,  held  that  to  allow  the  conviction  to 

33 

stand  would  be  an  abuse  of  process. 


The  major  question  in  the  case  was  whether  or  not 

criminal  courts  had  the  power  to  prevent  abuses  of  their  own 

process.  The  Ontario  Court  of  Appeal  cited,  with  approval, 

34 

obiter  by  J.  K.  MacKay ,  J.  A.,  in  v.  Leclair ,  wherein  he 

stated  that  a  criminal  court  did  have  such  powers.  The  court 

35 

also  cited  with  approval  the  case  of  Connelly  v.  D . P ■ P . ,  in 


which  the  majority  of  the  House  of  Lords  held  that  criminal 
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courts  had  "an  inherent  jurisdiction  ...  supplementary  to  but 

independent  of  the  jurisdiction  exercised  with  respect  to  the 

3  6 

pleas  of  autrefois" . 


The  court  further  accepted  the  reasons  for  this 
jurisdiction  as  laid  out  by  Lord  Devlin  in  Connelly . 


As  a  general  rule  a  judge  should  stay 
an  indictment  (that  is,  order  that  it 
remain  on  the  file  not  to  be  proceeded 

with)  when  he  is  satisfied  that  the 

charges  therein  are  founded  on  the  same 
facts  as  the  charges  in  a  previous 

indictment  on  which  the  accused  has  been 
tried,  or  form  or  are  a  part  of  a  series 
of  offences  of  the  same  or  a  similar 
character  as  the  offences  charged  in  the 
previous  indictment.  He  will  do  this 
because  as  a  general  rule  it  is  oppressive 
to  an  accused  for  the  prosecution  not  to 
use  r.3  where  it  can  properly  be  used,  but 
a  second  trial  on  the  same  or  similar 
facts  is  not  always  and  necessarily 

oppressive,  and  there  may  in  a  particular 
case  be  special  circumstances  which  make 
it  just  and  convenient  in  that  case.  The 
judge  must  then,  in  all  the  circumstances 
of  the  particular  case,  exercise  his 
discretion  as  to  whether  or  not  he  applies 
the  general  rule.  (The  reference  to  r.3 
is  to  a  provision  of  the  Indictments  Act, 
1915  (U.K.),  c.90  permitting  ^ie  joinder 

of  charges  in  one  indictment). 


The  court  in  Osborn  held  that  they  could  find 
nothing  to  suggest  that  the  power  to  prevent  an  abuse  of 
process  was  confined  to  the  civil  side  of  the  courts.  Once 
this  was  held,  the  court  reviewed  the  facts  in  this  case  to 
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discover  whether  there  was  such  an  abuse.  Jessup,  J.  A. , 

stated  that  "...  I  think  that  the  long  delay  coupled  with  the 

Crown's  intervening  appeal  results  in  unjust  oppressiveness 

3  8 

from  the  second  indictment".  The  court  held  that  the  power 

should  be  used  sparingly  in  favor  of  an  accused  "only  where  a 

39 

real  injustice"  would  result. 

The  case  was  then  appealed  to  the  Supreme  Court  of 
Canada  and  the  Court  reversed  the  Ontario  Court  of  Appeal  and 
restored  the  conviction.  Again,  the  major  question  in  the 
case  was  whether  there  was  an  inherent  jurisdiction  in  the 
courts  of  criminal  jurisdiction  to  prevent  abuses  of  process. 
The  Supreme  Court  of  Canada  left  the  issue  in  doubt,  with 
three  judges  holding  there  was  no  such  power;  three  other 
judges  holding  that  there  was,  but  that  the  issue  was  not 
applicable  in  this  situation;  and  Chief  Justice  Fauteux 
agreeing  that  the  appeal  should  be  allowed. 

Pigeon  J.,  speaking  for  the  three  Justices  that  held 
there  was  no  such  power  in  criminal  courts  to  protect  their 
own  process  stated  that: 

The  real  problem,  in  my  view,  is 
whether  there  exists  in  our  criminal  law  a 
rule  that  in  the  case  of  a  multiplicity  of 
charges  successively  made  on  the  same 
facts,  a  trial  Judge  has  discretion  to 
stay  an  indictment  when,  on  all  the  facts 
of  the  case,  laying  it  is  considered  as  an 
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injustice  amounting  to  oppression.  In 
this  Court  as  in  the  Court  of  Appeal, 
counsel  have  been  unable  to  cite  any  case 
in  Canada  where  such  a  discretionary  rule 
has  been  recognized  or  acted  upon  other 
than  the  obiter  dictur^Qpf  Mackay,  J.  A., 
in  R^_  v.  Leclai r ,  T7^  * 


Pigeon,  J.,  stated  that  Connelly  was  of  no 
assistance,  as  the  differences  in  our  criminal  law  prevented 
a  court  from  acting  in  this  fashion:^ 


It  is  basic  in  our  jurisprudence  that 
the  duty  of  the  Courts  is  to  apply  the  law 
as  it  exists,  not  to  enforce  it  or  not  in 
their  discretion  ...  I  can  see  no  legal 
basis  for  holding  that  criminal  remedies 
are  subject  to  the  rule  that  they  are  to 
be  refused  whenever  in  its  discretion,  a 
Court  considers  the  prosecution 
oppressive . 


The  three  Justices  that  held  there  was  an  inherent 
jurisdiction  held  that  the  issue  did  not  need  to  be 
considered  as  there  was  no  evidence  of  oppression.  Hall,  J.  , 
then  reviewed  the  factors  and  the  subsequent  adjournments  to 
discover  whether  there  was  a  "long  delay". 


Now,  in  respect  of  the  delay,  the 
record  shows  that  the  appeal  from  the 
acquittal  on  the  first  indictment  was 
disposed  of  in  January,  1967.  The 

indictment  for  conspiracy  was  preferred  to 
the  General  Sessions  of  the  Peace  for  the 
County  of  York  on  May  1,  1967,  and  the 

respondent  appeared  for  arraignment  on  May 
12th.  He  was  remanded  in  custody  until 
trial  but  soon  released  on  bail  to  appear 
for  trial  on  September  18,  1967.  He  did 
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not  appear  on  that  date  and  a  bench 
warrant  was  issued  by  His  Honour  Judge 
MacRae.  An  explanation  was  given  that  he 
was  in  hospital  on  the  morning  of 
September  18th,  and  he  was  again  released 
on  bail  to  appear  for  trial  on  December 
1st.  He  did  not  appear  and  a  bench 
warrant  was  issued  and  the  case  remanded 
to  December  18  th,  and  he  was  ordered  to 
remain  in  custody.  He  was  granted  bail  on 
an  appeal  to  a  Judge  of  the  Supreme  Court 
of  Ontario  and  the  case  remanded 
peremptorily  for  trial  on  January  22, 
1968,  on  which  date  the  trial  began. 

Then,  in  regard  to  the  delay  between 
the  time  of  his  conviction  and  his  appeal 
therefrom  to  the  Court  of  Appeal  for 
Ontario,  I  pointed  out  previously  that  the 
original  notice  of  appeal  was  dated 
February  28  ,  1968  ,  and  amended  some  eight 
months  later  on  October  18,  1968,  and 
judgment  given  on  November  25,  1968.  It 
is,  therefore,  clear  that  such  delays  as 
did  occur  were  principally  attributable  to 
the  respondent  and  not  to  the  Crown. 


Therefore,  the  issue  of  whether  criminal  courts  had 

the  power  to  control  abuses  of  their  own  process  remained 

unresolved.  Chasse,  in  an  article  entitled  "Abuse  of  process 

44 

as  a  control  of  prosecutorial  discretion",  examined  the 
ramifications  of  the  Osborn  decision.  He  begins  by  speaking 
about  the  pre-Osborn  view  of  abuse  of  process  and  the  idea 

that  such  abuses  were  controlled  by  the  Crown  prosecutor.  He 

was  the  "thirteenth  juryman",  the  impartial  arbitrator 

between  society  and  the  individual  accused. 


Chasse  states  that  problems  arose  as  the  big 
metropolitan  areas  began  to  spread.  No  longer  could  one 
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prosecutor  be  assigned  to  a  case,  and  the  trend  spread  by 
assigning  prosecutors  to  courts,  not  cases.  No  longer  could 
defence  counsel  look  to  a  single  prosecutor  to  control  the 
conduct  of  the  trial.  Further,  as  the  prosecutors  in  the 
Attorney  General's  office  filled  with  younger  lawyers,  they 
would  often  rely  on  experienced  police  officers  to  get  them 
through  trials.  Chasse  states  the  court's  intervention  stems 
from  the  lack  of  control  being  exercised  by  the  Crown  in 
these  instances  and  examines  the  considerations  that  must  be 
taken  into  account  if  the  court  is  to  exercise  the  discretion 
previously  exercised  by  the  prosecutor. 


The  factors  that  he  would  consider 

would  be  as  follows,  although  not 

necessarily  in  the  following  order: 

1.  The  extent  of  loss  -  loss  of  life, 
property,  injury,  damage. 

2.  Danger  to  the  public  -  the  accused's 
background  and  known  propensities  - 
possiblity  of  a  repetition  of  the 
offence . 

3.  The  strength  of  the  Crown's  case. 

4.  Expense  to  the  accused  in  bringing 
him  back  to  court . 

5.  Were  public  rights  or  interests 
involved  or  merely  private  interests? 

6.  Civil  remedies  available  to  the 
injured  parties. 

Punishment  or  loss  already  undergone 
by  the  accused. 


7. 


A 
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8.  Fairness  in  the  handling  of  the 
prosecution  from  the  beginning. 

9.  Accused's  inability  to  withstand  a 
second  trial  -  illness,  etc . 

10.  Length  of  time  that  has  passed  since 
the  alleged  occurrence  and  since  the 
withdrawal  or  dismissal  of  the  first 
charge . 

11.  The  reason  why  the  Crown  was  unable 
to  proceed  on  the  trial  date  set  on 
the  first  information. 

12.  At  the  time  of  the  withdrawal  or 
"dismissal",  did  the  Crown  give  any 
indication  that  it  was  abandoning  the 
prosecution? 

45 

13.  The  views  of  the  complainant. 


Further,  Chasse  states  that  police  conduct  into  the 
investigation  as  well  as  the  accused's  record  must  be 
considered.  He  then  discusses  the  problems  of  the  court's 
reviewing  the  accused's  past  conduct  or  deciding  the  strength 
of  the  Crown's  case  (i.e.  the  problem  of  prejudicing  the 
accused).  However,  if  the  accused's  past  conduct  is  not 
reviewed,  Chasse  argues  that  police  methods  and  delay  would 
not  be  subject  to  any  counter  weight  or  balancing. 


Canada's  courts  did  undertake  to  control 
prosecutorial  behavior  after  the  Osborn  decision,  although 
only  a  few  used  Chasse 's  13  factor  test.  Between  Osborn  and 
Rourke,  27  cases  dealing  with  delay  under  the  rubric  of 
abuse  of  process  were  decided.  Of  those  27,  15  held  that 
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criminal  courts  had  the  power  to  control  their  own  process  by 

either  staying  the  charge,  quashing  the  indictment  or 

information,  overturning  the  conviction  or  issuing 

prohibition  orders  prohibiting  lower  courts  from  hearing  the 

47 

matter  again.  Some  six  other  cases  held  that  the  courts 

did  have  the  power  to  control  abuses,  accompanied  by  delay, 

but  held  the  facts  in  the  case  did  not  warrant  the  imposition 

48 

of  this  special  power.  Five  other  cases  were  silent  on  the 

issue  but  rejected  the  accused's  arguments  on  other 
49 

grounds.  Finally,  only  one  case  held  that  criminal  courts 

did  not  have  the  power  to  control  their  own  process  in  the 

50 

face  of  the  given  fact  situation. 

The  cases  that  held  criminal  courts  had  the  power  to 
control  their  own  process  and  which  did  stay  or  quash  the 
indictments,  or  prohibit  further  proceedings,  looked  at 

numerous  factors.  They  looked  at  impairment  to  the 

51  5  2 

defence,  including  faded  memories  or  missing  witnesses. 

The  anxiety  of  the  accused  in  delayed  proceedings  was  also 

5  3  5  4 

mentioned,  as  well  as  the  public  embarrassment  and  the 

distance  from  the  accused's  home.  Inadequate  facilities 

have  been  the  grounds  of  some  stays, and  delays  attributed 

to  an  overloaded  court  system  have  been  held  to  be 

5  7 

inexcusable.  Crown  conduct  which  attempts  to  avoid  a 

dismissal  of  charges  by  withdrawing  or  staying  and  then 
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relaying  the  information  has  been  held  to  be  an  abuse  of 
5  8 

process.  Finally,  proceedings  have  been  stayed  where  the 

delay  has  been  attributed  to  the  Crown  or  police  waiting 

until  a  serving  prisoner  is  eligible  for  parole  before 

5  9 

bringing  the  charges. 

The  case  which  appeared  to  end  the  abuse  of  process 
argument  was  Rourke  v.  The  Queen.  ^  The  case  involved  the 
alleged  offence  of  kidnapping  and  robbery  on  October  5,  1971. 
The  police  had  not  moved  to  obtain  a  warrant  for  the 
accused's  arrest,  but  simply  put  out  a  "pick-up"  request. 
The  police  knew  the  accused,  as  they  had  picked  him  up  on  a 
Bench  Warrant  on  October  4,  1971,  with  respect  to  a  traffic 
violation.  He  was  scheduled  to  reappear  on  October  29,  1971, 
to  answer  the  traffic  charge  but  failed  to  appear.  Another 
Bench  Warrant  was  issued  with  respect  to  the  traffic  charge 
only.  The  accused  was  arrested  and  charged  with  the  robbery 
and  kidnapping  offences  on  April  3,  1973,  pursuant  to  a 
warrant  issued  on  February  26,  1973,  and  the  preliminary  was 
held  in  June  of  1973. 

There  was  no  evidence  whatsoever  that  the  accused 
had  been  hiding  from  the  police.  In  an  affidavit,  which  the 
county  court  judge  found  to  be  accurate,  the  accused  had 
lived  openly  in  the  Creston,  B.C.  area  for  the  last  two 
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years,  was  employed  there  and  had  a  motor  vehicle  registered 
in  his  name.  Further,  the  accused  knew  several  R.C.M.P. 
officers,  as  he  played  baseball  with  them.  As  well,  the 
parole  authorities  knew  him  and  where  he  lived.  There  was 
no  search  for  him,  let  alone  a  diligent  search. 

Because  of  the  delay,  the  accused  on  November  22, 
1973,  moved  for  and  was  granted  a  stay  of  proceedings  on  the 
grounds  that  the  delay  was  an  abuse  of  process.  The 
particulars  of  the  accused's  complaints  were  that  as  a  result 
of  the  delay,  he  did  not  have  a  right  to  a  full  and  fair 
defence.  He  stated  that  during  the  intervening  20  months,  a 
bottle  allegedly  containing  some  finger  prints  had  been 
destroyed  and  four  persons  who  would  have  been  material 
witnesses  for  the  accused  had  become  unavailable,  one  having 
died  and  the  others  having  either  disappeared  or  could  not  be 
located.  The  county  court  judge  stayed  the  proceedings  not 
only  on  the  grounds  of  an  unconscionable  delay,  as  he  found 
that  there  was  such  a  delay,  but  because  associated  therewith 
were  facts  which  were  prejudicial  to  the  accused,  namely  the 
destruction  of  evidence  and  the  unavailability  of  witnesses. 

The  crown  then  appealed  the  matter  to  the  B.C. 

6 1 

Supreme  Court,  where  a  motion  for  mandamus  was  rejected. 

The  court  held  that  there  was  an  inherent  jurisdiction  to 
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stay  proceedings,  but  that  the  Supreme  Court  had  no 
jurisdiction  to  grant  mandamus  in  this  situation,  as  they 
held  that  the  county  court  judge  exercised  his  jurisdiction 
and  discretion  bona  fide,  and  that  they  had  no  jurisdiction 
to  overturn  it . 

The  Crown  then  appealed  to  the  B.C.  Court  of  Appeal, 
wherein  that  court  held  that  while  criminal  courts  have  the 
inherent  jurisdiction  to  prevent  an  abuse  of  process,  the 
facts  in  this  situation  did  not  warrant  the  exercise  of  that 
discretion.  The  case  was  then  appealed  to  the  Supreme  Court 
of  Canada.  The  Court  unanimously  rejected  the  accused's 


appeal .  However  , 

the 

more  important  decision 

of 

whether 

criminal  courts 

have 

an  inherent  jurisdiction 

to 

prevent 

abuses  of  their 

own 

process  was  not  unanimous. 

In  a 

five-four  decision,  the  Court  held  that  there  was  no  such 
power  in  the  criminal  courts  to  "stay  proceedings  regularly 
instituted  because  the  prosecution  is  considered 

■  it  62 

oppressive . 

The  judgment  of  the  minority  was  written  by  Laskin, 

C.  J.  C.  After  defining  the  underpinnings  on  which  a 

6  3 

discretion  of  this  type  could  be  exercised,  the  two 
questions  Laskin,  C.  J.  C., 
of  process: 


had  to  decide  was  whether  abuse 
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...  is  a  ground  upon  which  a  Court  may 
direct  a  stay  of  criminal  proceedings  and, 
second,  whether  if  there  is  such  a 
doctrine  it  extends  to  delay  in  charging 
an  accused  where  that  delay  is  associated 


with  likely  prejudice  to  his  defence 


,  D  4 


The  Chief  Justice  referred  to  Osborn ,  and  cited  with 
approval  the  Court's  split  decision  that  there  was  such  a 
power.  He  also  attempted  to  bring  the  other  special  pleas 
into  the  ambit  of  "abuse  of  process". 


In  a  broad  sense,  pleas  of  autrefois 
convict  and  acquit,  and  of  res  judicata 
and  issue  estoppel  may  be  said  to  be 
aspects  of  abuse  of  process;  they  may  be 
regarded  as  crystallized  means  of  control , 
having  a  particular  ambit  of  operation  but 
not  exhar^stive  of  the  scope  of  abuse  of 
process . 


Other  such  examples  were  given  by  the  Chief  Justice,  such  as 
the  right  of  the  courts  to  prevent  abuses  of  their  own 
process  in  respect  of  the  use  of  criminal  courts  to  collect 
private  debts. 


Laskin,  C.  J.  C.,  referred  with  approval  to 

Connelly ,  and  particularly  the  reasons  of  Lord  Devlin  in  that 

case.  Laskin  adopts  the  reasoning  of  Lord  Reid,  who  stated 

that  "there  must  always  be  a  residual  discretion  to  prevent 

6  6 

anything  which  savours  of  abuse  of  process".  While  the 

Chief  Justice  also  cited  with  approval  Lord  Morris's 
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reasoning,  he  puts  greater  emphasis  on  Lord  Devlin's,  who  was 

much  more  emphatic  with  respect  to  the  power  of  the  criminal 

courts.  He  cites  with  approval  Lord  Devlin's  comments  that 

"The  courts  cannot  contemplate  for  a  moment  the  transference 

to  the  executive  of  the  responsibility  for  seeing  that  the 

6  7 

process  of  law  is  not  abused". 

Laskin,  C.  J.  C.,  then  referred  to  D . P . P .  v. 
68 

Humphrys ,  where  a  differently  constituted  House  of  Lords 

discussed  issue  estoppel,  which  was  also  considered  in 

Connelly .  While  it  seemed  clear  that  the  question  of  whether 

the  prosecution  should  proceed  in  light  of  oppressiveness  was 

not  argued,  three  members  of  the  House  of  Lords  in  Humphrys 

expressed  an  opinion  on  the  question,  with  two  being  in  total 

agreement  of  the  power  residing  in  all  courts,  and  one 

6  9 

stating  that  it  only  resided  in  superior  Court  Judges. 

Laskin,  C.  J.  C.,  held  that  .while  neither  Connelly 
nor  Humprys  was  of  direct  assistance,  he  held  that  the  power 
to  prevent  abuses  of  process  was  a  power  criminal  courts  had, 
although  it  was  a  power  to  be  exercised  in  special 
circumstances  and  not  randomly.  He  concluded  that  while 
there  was  such  a  power,  he  could  not  exercise  it  in  this 
situation,  as  there  was  no  contention  that  the  delay  in 
apprehending  the  accused  had  any  ulterior  motive,  and  stated 
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that  courts  were  in  no  position  to  tell  the  police  that  they 
did  not  proceed  expeditiously. 

Pigeon,  J.,  speaking  for  the  majority,  held  the 
following : 

I  have  to  disagree  with  the  view 
expressed  by  McIntyre,  J.  A.,  that  there 
could  be  factual  situations  given  to  a 
trial  Judge  discretion  to  stay  proceedings 
for  a  delay.  For  the  reasons  I  gave  in 
v.  Osborn  ...,  I  cannot  admit  of  any 
general  discretionary  power  in  Courts  of 
criminal  jurisdiction  to  stay  proceedings 
regularly  instituted  because  7Qthe 
prosecution  is  considered  oppressive. 

While  it  appears  on  the  face  of  Rourke  that  the 

highest  court  in  the  land  rejected  the  existence  of  the 

"abuse  of  process"  defence,  there  are  two  points  of  interest 

in  the  majority  decision.  The  first  is  Pigeon,  J.'s,  comment 

that  he  could  not  "admit  of  any  general  discretionary  powers 

in  Courts  of  criminal  jurisdiction  to  stay  proceedings 

regularly  instituted  [emphasis  mine]  because  the  prosecution 
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is  considered  oppressive."  When  is  a  proceeding  "regularly 
instituted"?  Secondly,  when  reviewing  the  whole  judgment  of 
Viscount  Dilhorne  in  Humphrys ,  which  Pigeon,  J.,  cites  with 
approval.  Viscount  Dilhorne  elaborates  on  his  statement 
doubting  the  power  of  criminal  courts  to  control  abuses  of 
their  process. 
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If  there  is  a  power  which  my  noble 
and  learned  friends  [he  is  referring  to 
Lord  Salmon  and  Lord  Edmund-Davies ]  think 
there  is  to  stop  a  prosecution  on 
indictment  in  limine,  it  is  in  my  view  a 
power  that  should  only  be  exercised  in  the 
most  exceptional  circumstances. 


Therefore,  it  may  be  that  Pigeon,  J.,  is  allowing 

the  possibility  that  abuse  of  process  may  be  invoked  in 

exceptional  circumstances,  rather  than  any  general  power  to 

stay  proceedings,  which  he  clearly  rejects.  It  is 

interesting  to  note  that  Hollingworth ,  J.,  accepted  this  line 

7  3 

of  reasoning  in  the  Ontario  decision  of  v.  Loubier .  He 
states,  albeit  in  dicta,  that: 

It,  therefore,  I  believe,  is  a  fair 
conclusion  that  there  are  exceptional 
circumstances  which  derogate  from  Pigeon, 

J.'s  generalization  that  the  trial  judge 
never  had_^  jurisdiction  to  stay 
proceedings . 

In  his  article  entitled  "Abuse  of  Process:  The 

75 

Aftermath  of  Rourke" ,  Stanley  A.  Cohen  reviews  the  doctrine 

of  abuse  of  process.  He  begins  by  noting  that  the  power  has 

always  been  used  to  prevent  the  manipulation  of  any  party, 

7  6 

rather  than  to  protect  an  accused.  He  further  notes  that 

"The  destruction  of  the  doctrine  implies  impotency  in  the 

courts,  a  situation  which  can  only  foster  disrespect  for  the 

77 

administration  of  justice."  Indeed,  he  refers  to  a  case 

where  the  court  used  its  power  to  protect  the  abuses  of  one 

78 

of  its  own  judges. 
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Cohen  concludes  by  looking  at  a  case  where  the  abuse 

of  process  argument  was  used  by  way  of  preliminary  plea,  but 

only  for  the  limited  objective  of  obtaining  a  temporary  stay 

79 

to  correct  the  abuse.  In  R^_  v.  Lynch  and  DcAoust,  the 

court  stayed  a  preferred  indictment  and  reopened  the 

preliminary  inquiry.  There,  it  appears  the  Crown  had 

sufficient  evidence  to  obtain  a  committal  and  was  invited  to 

present  more  evidence  to  the  court,  but  declined.  Both 

accused  were  discharged,  but  later  a  direct  indictment  was 

preferred.  The  court  held  that  this  temporary  stay  was 

necessary  to  ensure  a  fair  trial  and  protect  the  integrity  of 
8  0 

the  court.  Cohen  states  that: 


Therefore,  in  Lynch ,  we  are 
witnessing  the  first  appearance  of  a 
concept  of  a  temporary  stay  purportedly 
exercised  under  the  name  of  abuse  of 
process.  Such  a  concept  was  clearly 
beyond  the  considerations  guiding  the 
Court  in  Rourke .  The  expressed  concern  of 
the  majority  judgment  lay  in  final 
determinations  made  as  a  consequence  of 
preliminary  plea.  A  temporary  or  interim 
determinag  jon  does  not  fall  within  that 
category . 


After  Rourke ,  many  cases  examined  did  not  argue 
abuse  of  process  resulting  from  delay,  in  spite  of  the  fact 

similar  delays  resulted  in  many  pre-Rourke  dismissals.  Yet 

\ 

where  it  was  argued,  a  surprising  number  of  cases  held  the 
abuse  of  process  argument  was  still  very  much  alive.  Of  the 
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16  relevant  cases  decided  after  Rourke  but  before 

Krannenburq ,  five  held  that  they  had  the  power  to  stay 

8  2 

charges  and  did.  Three  of  these  cases  involved  delays 

coupled  with  Crown  withdrawals  or  stays  to  avoid  a  dismissal 

8  1 

of  the  charges,  followed  by  a  relaying  of  the  charges.  The 

8  4 

other  two  involved  an  abuse  of  process  without  delay.  The 

courts  in  another  six  of  the  cases  implied  they  had  the  power 

to  stay  charges  on  the  basis  of  abuse  of  process,  yet  held 

8  5 

the  facts  did  not  warrant  it .  Two  of  these  cases 

specifically  mentioned  the  delay  was  insufficient  to  warrant 
8  6 

it,  while  two  others  held  there  was  no  ulterior  Crown 

8  7 

motive  shown.  Of  the  remaining  five  cases,  two 

specifically  held  the  courts  still  had  the  power  to  stay  but 

8  8 

the  facts  did  not  warrant  it.  Finally,  the  other  three 

8  9 

held  the  courts  had  no  such  power. 

The  last  case  in  the  Supreme  Court  of  Canada's  abuse 

of  process  trilogy  was  Krannenburq .  In  dicta,  Dickson,  J., 

9  0 

held  that  Doyle  v.  The  Queen  should  not  be  interpreted  as 

meaning  that  in  every  case  where  jurisdiction  has  been  lost, 

a  new  information  may  be  relaid.  The  Court  held  that  it  "may 

91 

amount  to  nothing  less  than  an  abuse  of  process". 

After  Krannenburq  and  before  the  Charter's 
proclamation,  the  14  cases  on  point  were  as  confusing  and 
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divergent  on  the  issue  as  were  the  pre-Krannenburg  cases. 

Delay  coupled  with  Crown  withdrawals  and  stays,  which  are 

9  3 

then  reinstituted,  were  held  to  be  an  abuse  of  process. 

.  9  4 

The  courts  in  two  of  the  14  cases  stayed  the  charges,  but 

95 

one  did  not.  Two  cases  held  the  courts  had  the  power  to 

stay  if  an  ulterior  motive  could  be  proven,  but  found  none 

9  6 

and  refused  to  stay  the  proceedings.  Three  others  held 

that  the  delay  was  not  sufficiently  excessive  or  prejudicial 

to  be  classified  as  an  abuse  of  process,  implying  the  court 

97 

had  the  power  to  stay.  Another  held  harrassment  or  unjust 

98 

treatment  was  not  present  and  a  stay  was  not  warranted. 

One  case  affirmed  the  power  to  stay  where  delay  is 

99 

accompanied  with  the  Crown  breaking  a  "deal".  Finally,  two 
cases  held  the  courts  had  no  power  to  stay  charges.  All 

that  can  be  said  of  this  area  of  the  law  is  that  it  is  in  a 
state  of  disarray.  The  trilogy  appears  to  have  solved 
little . 

D.  Conclusion 


It  is  fair  to  state  that  the  Canadian  pre-Charter 
jurisprudence  has  considered  delay  as  a  factor  in  staying  or 
dismissing  proceedings.  This  factor  is  usually  combined  with 
questionable  motives  on  the  part  of  the  Crown.  Prior  to  both 
Osborn  and  Rourke  however,  there  were  numerous  decisions 
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where  delay  was  the  major  or  sole  factor  in  staying  or 
dismissing  the  proceedings.^®^  In  Canada,  delay  has  been 
included  under  the  abuse  of  process  doctrine.  As  such,  delay 
has  been  extended  the  same  "arsenal8'  of  remedies  as  abuse  of 
process,  including  stays,  dismissals,  orders  of  prohibition 
and  certiorari.  In  Canadian  jurisprudence,  delay's  existence 
has  been  based  on  the  abuse  of  process  doctrine,  not  so  much 
for  its  articulation,  but  rather  for  its  remedies.  For  even 
if  the  courts  were  to  suggest  that  the  delay  was  so  extreme 
that  it  would  be  oppressive  to  continue,  the  Crown  could 
always  enter  a  stay  and  recommence  the  proceedings  later.  It 
was  the  abuse  of  process  doctrine  that  provided  the  "muscle" 
to  enforce  the  court's  ruling. 

In  Rourke ,  the  very  existence  of  the  abuse  of 

process  doctrine  was  called  into  question.  Specifically, 

pre-indictment  delay  was  held  not  to  be  grounds  to  stay 

102 

"regularly  instituted  proceedings".  Further,  the  attack 

on  the  abuse  of  process  doctrine  left  the  question  of  whether 

post-indictment  delay  was  grounds  for  staying  proceedings. 

Yet  after  Rourke ,  the  lower  courts  continued  to  invoke  the 

10  3 

doctrine  of  abuse  of  process.  While  doing  so,  they 

continued  to  consider  delay  as  a  factor  in  determining 

104 

whether  an  abuse  of  process  was  about  to  occur.  Other 


lower  court  decisions  either  implied  or  assumed  criminal 
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courts  had  the  power  to  stay  proceedings  on  the  basis  of  the 

105 

abuse  of  process  doctrine,  but  held  the  facts  of  the  case 

did  not  warrant  its  exercise.  Two  cases  specifically 

referred  to  the  fact  that  the  delay  was  not  so  excessive  as 

106 

to  warrant  invoking  the  doctrine.  In  spite  of  Rourke , 

lower  courts  continued  to  consider  delay. 

The  case  which  repudiated  the  belief  that  the  abuse 

of  process  doctrine  was  extinct  was  Krannenburg .  There, 

Dickson,  J.,  specifically  refers  to  proceedings  which  may 
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amount  to  an  abuse  of  process.'  After  Krannenburg ,  the 

lower  courts  continued  to  consider  delay  as  a  factor  in  the 
abuse  of  process  determination."^®® 

The  decisions  just  referred  to  display  an  uneasiness 
on  behalf  of  the  lower  courts  to  "disarm"  themselves  of  the 
fundamental  power  to  patrol  their  own  proceedings.  Delay  has 
been  a  factor  in  their  considerations.  With  the  arrival  of 
s. 11(b),  the  courts  will  no  longer  have  to  rely  on  the  power 
and  the  remedies  available  under  the  abuse  of  process 
doctrine.  Parliament  has  singled  out  delay  as  an  evil  to  be 
guarded  against  and  has  given  it  a  remedy  of  its  own. 

An  important  aspect  of  the  abuse  of  process  cases 
that  considered  delay  was  the  actual  time  frame  involved. 
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The  reasonableness  of  a  delay  is  not  a  concept  that  is 
foreign  to  our  courts.  There  exists  a  body  of  common  law 
that  has  considered  the  reasonableness  of  delay.  It  will 
offer  guidance  to  our  courts  in  determining  the 
reasonableness  of  delay  under  s. 11(b). 
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process  of  the  court  existed  in  magistrates  courts. 
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order  to  repulse  the  manipulations  of  any 
party  who  would  seek  to  distort  orderly 
lawful  processes  and  employ  them  for 
purposes  not  contemplated  or  intended. 
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Alberta  Court  of  Appeal  and  Supreme  Court  of  Canada, 
the  Crown  appeal  being  dismissed  in  both  courts. 

An  interesting  element  of  the  case  was  Dickson  J.'s 
comments  respecting  the  possible  relaying  of  the 
charges.  The  comment  clearly  shows  abuse  of  process 
is  not  a  dead  issue,  as  the  judgment  was  concurred 
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"I  add  this  caveat.  The  Appellate 
Division  was  of  opinion  that  the  court  had 
lost  jurisdiction  over  the  offence,  but 
that  a  new  information  was  available,  if 
one  could  be  laid  within  the  limitation 
period  for  summary  conviction  cases.  The 
question  of  whether  a  new  information  may 
be  laid  after  jurisdiction  has  been  lost 
is  not  before  us,  and  I  refrain  from  any 
extended  discussion  on  the  point,  in  the 
absence  of  argument  and  on  the  narrow 
facts  of  this  case.  It  is  manifest, 
however,  that  there  will  be  occasions  on 
which  the  laying  of  a  new  information  will 
not  be  available.  Time  limitations  may 
preclude  it.  Indeed,  the  laying  of 
another  information  may  amount  to  nothing 
less  than  an  abuse  of  process.  The 
successful  challenge  to  jurisdiction  may 
not  come  until  after  trial  on  the  merits 
and  conviction.  The  full  effect  of  s. 

440.1  (2)  and  possible  prejudice  to  the 
accused,  through  the  laying  of  a  new 
information,  would  require  consideration. 

The  dicta  in  Doyle  should  not  therefore, 
in  my  opinion,  be  taken  as  authority  for 
the  proposition  that  in  every  case  it  will 
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A.  The  European  Convention  for  the  Protection  of 

Human  Rights  and  Fundamental  Freedoms 

(i)  Introduction 

The  European  Convention  For  The  Protection  Of  Human 
Rights  And  Fundamental  Freedoms  (hereinafter  called  the 
"Convention")  entered  into  force  in  September  of  1953.  The 
Convention  is  unique  in  that  it  allows  member  states  to 
challenge  other  state's  conduct,  as  well  as  allowing 
individuals,  in  certain  circumstances,  to  do  the  same. 

The  Convention  establishes  three  bodies  to  carry  out 
its  mandate.  The  first  body  is  the  Commission.  This  body  is 
the  first  to  receive  petitions  from  states  or  individuals. 
The  Commission  then  analyzes  them,  attempting  to  discover  the 
relevant  facts  and  determine  whether  provisions  of  the 
Convention  have  been  breached.  Its  opinion  is  written,  and 
it  acts  as  a  screening  mechanism.  The  Commission  is  limited 
to  stating  an  opinion  only.  The  Commission  also  serves  to 
establish  and  facilitate  "friendly  settlements".  If  there  is 
no  friendly  settlement  reached,  a  report  is  prepared  and  sent 
to  the  Committee  of  Ministers.  The  Commission,  Court  and  the 
Committee  of  Ministers  have  the  power  to  make  a  decision  on 
the  question  of  a  violation. 
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The  Court  hears  cases  which  have  been  screened  by 
the  Commission.  No  case  has  yet  been  heard  by  the  Court  that 
has  not  gone  through  the  Commission  and  been  the  subject  of  a 
report.  Hearings  are  usually  in  public,  unlike  the  normal 
Commission's  "in  camera"  sessions. 

The  Committee  of  Ministers  will  review  an 

individual's  or  state's  case  after  three  months  of  the 

i 

sending  of  a  report  to  them.  The  three-month  period  is  the 
time  limit  in  which  the  case  may  be  brought  before  the  Court. 
If  the  case  is  not  heard  by  the  Court,  it  will  be  heard  by 
the  Committee.^ 

(ii)  Similarities  to  the  Charter 

The  Convention  offers  relevant  guidance  in 

interpreting  the  Canadian  Charter  of  Rights  and  Freedoms. 
The  most  persuasive  argument  for  this  proposition  is  the 
adoption  of  the  term  "reasonable  time"  in  section  11(b)  of 
the  Canadian  Charter  of  Rights  and  Freedoms.  S. 11(b)  reads 
as  follows: 

11.  Any  person  charged  with  an  offence 
has  the  right 

(b)  to  be  tried  within  a  reasonable 
time; 


IS 


in  both 
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This  term  is  used  twice  in  the  European  Convention , 
Articles  5(3)  and  6(1). 


Article  5 

1.  Everyone  has  the  right  to  liberty  and 
security  of  the  person. 

No  one  shall  be  deprived  of  his 
liberty  save  in  the  following  cases 
and  in  accordance  with  a  procedure 
prescribed  by  law: 

(c)  the  lawful  arrest  or  detention 
of  a  person  effected  for  the 
purpose  of  bringing  him  before 
the  competent  legal  authority  on 
reasonable  suspicion  of  having 
committed  an  offence  or  when  it 
is  reasonably  considered 

necessary  to  prevent  his 
committing  an  offence  or  fleeing 
after  having  done  so; 

3.  Everyone  arrested  or  detained  in 
accordance  with  the  provisions  of 
paragraph  1(c)  of  this  Article  shall 
be  brought  promptly  before  a  judge  or 
other  officer  authorized  by  law  to 
exercise  judicial  power  and  shall  be 
entitled  to  trial  within  a  reasonable 
time  or  to  release  pending  trial. 
Release  may  be  conditioned  by 
guarantees  to  appear  for  trial. 

Article  6 

1.  In  the  determination  of  his  civil 
rights  and  obligations  or  of  any 
criminal  charge  against  him,  everyone 
is  entitled  to  a  fair  and  public 
hearing  within  a  reasonable  time  by 
an  independent  and  impartial  tribunal 
established  by  law.  [excerpt] 
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Another  salient  feature  of  the  Convention  which 
offers  guidance  is  that  its  two  official  languages  are 
English  and  French.  The  problems  interpreting  words,  such  as 
"trial",  have  been  dealt  with  under  the  Convention.  What  a 
trial  is  and  when  it  begins  and  ends  may  appear,  at  first 
glance,  to  be  trivial.  However,  the  distinction  takes  on  new 
significance  when  a  "trial"  begins  and  ends  for  a  prisoner 
being  held  on  remand  during  a  prolonged  trial.  Later,  we 
will  examine  the  situation  in  which  both  the  English  and 
French  versions  of  the  Convention  are  juxtaposed,  and  the 
solution  thereof. 


Thirdly,  support  for  the  Convention's  precedential 
value  stems  from  the  Special  Joint  Committee  of  the 
Constitution  of  Canada  Proceedings.  References  are  made  to 
the  Convention  throughout  the  proceedings.  Dr.  Noel  A. 
Kinsella,  Chairman  of  the  New  Brunswick  Human  Rights 
Commission,  noted  that: 


...  an  impressive  argument  is  the  fact 
that  the  United  Kingdom  whose  system  of 
parliamentary  democracy  ours  is  modelled 
on,  have  themselves  not  had  great 
difficulty  and  indeed  they  have  embraced 
and  ratified  the  European  Convention  on 
the  Protection  of  Fundamental  Rights  and 
Freedoms  and  have  recognized  the 
competence  of  the  European  Court .  That 
Convention  indeed,  too,  contains  not  only 
many  of  the  legal  rights  bpt  also  the 
so-called  egalitarian  rights. 
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It  is  also  clear  from  the  proceedings  that  the 
Minister  of  Justice  used,  as  one  of  his  guidelines,  the 
International  Covenant  On  Civil  And  Political  Rights.^ 
Article  9  of  the  Covenant  also  enshrines  the  right  to  trial 
"within  a  reasonable  time" .  The  explanatory  notes 

accompanying  the  October  5,  1980  version  of  the  Charter  state 
that  s. 11(b)  was  drawn  from  the  provisions  of  the  Covenant 
and  Convention,  demonstrating  the  reliance  placed  on  these 
two  documents  for  choosing  section  ll(b)'s  terminology. 

Finally,  the  Convention  is  a  relatively  recent 
document.  It  was  created  and  entered  into  after  the  Second 
World  War,  and  offers  an  interesting  view  on  human  rights. 
It  can  be  argued  that  its  relevance  is  greater  than  some 
constitutions  which  had  their  origins  200  years  ago  and  which 
had  property  rights  as  the  central  focus  of  the  document. 

The  similarities  to  our  Charter  offers  specific 

assistance  in  interpretation.  The  duty  to  bring  an  accused 

4 

to  trial  is  heavier  if  the  accused  is  remanded  in  detention. 

While  this  may  appear  obvious,  a  fallacy  which  has  been 

rejected  under  the  Convention  is  that  a  state  may  either 

5 

release  an  accused  or  try  him  within  a  reasonable  time.  The 
Convention  jurisprudence  makes  it  clear  that  the  state  does 
not  have  such  a  choice. ^  They  must  provide  a  trial  within  a 
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reasonable  time,  and  must  release  the  accused  where  they 
believe  he  will  not  commit  further  offences  and  where  bail 
conditions  will  ensure  his  return.  Bail  conditions  related 

O 

to  the  amount  of  money  allegedly  stolen  is  improper. 

Secondly,  as  Wemhof f  demonstrates,  where  a  word  is 
capable  of  two  meanings  in  one  language  but  only  one  in  the 
other,  the  interpretation  which: 

1.  is  the  least  ambiguous; 

2.  reconciles  the  two  meanings  as  far  as  possible; 
and 

3.  is  the  most  appropriate  in  aiming  to  achieve 

q 

the  object  of  the  right 
should  be  accepted. 

x 

Under  the  Convention,  "trial"  has  been  interpreted 

to  mean  " judgment Under  6(1),  the  "judgment"  has  been 

held  to  be  final  judgment,  even  if  such  final  judgment  is 

rendered  on  appeal. ^  Further,  the  Court  has  developed  a 

test  to  determine  whether  the  reasonable  time  period  has  been 

exceeded.  Rejecting  an  elaborate  seven-prong  test  developed 
.  .  12 

by  the  Commission,  the  Court  demands  that  the  state  must 

present  all  the  evidence  for  and  against  the  departure  from 

the  rule  with  respect  to  an  individual's  denial  of  liberty 

13 

under  Article  5(3).  The  Court  then  looks  at  the  grounds 
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for  detention,  length  of  detention,  and  difficulty  in 
preparing  for  trial  when  examining  whether  time  spent  on 
remand  awaiting  trial  is  reasonable  or  not  under  Article 
5(3) . 14 


The  Court  uses  a  somewhat  different  test  under 

Article  6(1),  examining  the  complexity  of  the  case  as  a 

whole,  the  applicant's  own  conduct,  and  the  manner  in  which 

the  authorities  have  handled  the  case,  including  the  national 
15 

courts.  The  more  complex  the  case,  the  more  lenient  the 
Court  will  be  on  the  state  in  determining  "reasonable"  time. 

The  Commission  and  Court  review  all  delays,  and 

determine  whether  the  state,  including  all  agencies  of  it, 

acted  di ligently .  ^  Lack  of  court  facilities  or  lack  of 

17 

expertise  in  handling  complex  cases  is  no  excuse  for  delay. 

Finally,  the  Court  looks  at  the  accused's  conduct.  Most 

importantly,  the  Court  does  not  require  that  the  accused 

demand  a  trial  within  a  reasonable  time;  the  duty  to  provide 

one  is  on  the  state.  The  accused  will  be  penalized  for  the 

delays  caused  by  himself.  As  well,  while  an  accused  will  not 

be  penalized  for  exercising  his  rights  to  time  consuming 

judicial  or  other  procedures,  these  procedures  are  viewed  as 

"objective  facts"  which  are  considered  in  determining  a 

18 


reasonable  time. 
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The  Court  and  Commission  have  also  reviewed  when  a 
person  is  charged  and  have  held  that  it  is  when  the  situation 
of  the  person  concerned  has  been  substantially  affected  as  a 
result  of  the  suspicion  against  him.  The  same  principle  is 

used  to  determine  when  the  period  is  over,  that  being  when 

.  2  0 
the  accused  is  no  longer  affected  by  the  suspicion.  The 

test  to  determine  when  one  is  charged  has  been  elaborated, 

and  has  been  held  to  mean  the  same  as  the  date  of  "official 

notification  given  to  an  individual  by  the  competent 

authority  of  an  allegation  that  he  has  committed  a  criminal 
21 

offence".  It  has  been  held  that  being  "charged"  may,  in 

some  instances,  "take  the  form  of  other  measures  which  carry 

the  implication  of  such  an  allegation  and  which  likewise 

22 

affect  the  situation  of  the  suspect". 

As  for  retroactivity  or  delay  before  the  Convention 
came  into  force,  the  Commission  has  held  that  while  it  does 

not  have  jurisdiction  in  respect  of  events  before  the 

Convention  is  declared  operational  in  the  state,  it  must, 
when  examining  detention  prior  to  that  date,  examine  what 

stage  the  proceedings  are  at.  Therefore,  it  does  in  fact 

have  regard  to  previous  detention. 

The  one  area  that  offers  little  assistance  to 


Canadian  courts  is  the  actual  time  frames. 


As  we  have 


H 
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different  investigatory  and  judicial  procedures,  the  actual 

time  period  offers  little  assistance.  Incarceration  of  an 

accused  for  seven  years  while  awaiting  trial  has  been  held 

24 

not  to  have  violated  the  Convention.  The  Canadian 

pre-Charter  jurisprudence  is  of  more  assistance  in  this 
respect  in  that  it  defines  the  Canadian  context.  The  reasons 
for  accepting  or  rejecting  the  European  interpretations  under 
Articles  5(3)  and  6(1)  will  be  addressed  below. 

B.  American  Jurisprudence  Under  the  Sixth 

Amendment;  Right  to  a  Speedy  Trial 

Right  to  speedy  trial,  witnesses,  etc. 

"In  all  criminal  proceedings,  the 
accused  shall  enjoy  the  right  to  a  speedy 
and  public  trial  . . . " . 

The  U.S.  Supreme  Court  has  been,  and  undoubtably 
still  is,  sharply  divided  over  the  issue  of  the  right  to  a 
speedy  trial.  The  Court  has  reached  a  consensus,  however,  on 
a  number  of  issues.  The  Court  has  held  that  the  right  to  a 
speedy  trial  is  relative,  and  does  not  preclude  society's 
rights.26  It  applies  to  the  time  of  trial,  and  not  its 

0  *7  p  Q 

place.  It  is  consistent  with  delays,  and  does  not  mean 

..29 

mere  speed,  but  rather  orderly  expedition.  It  secures 

3  0 

rights  to  the  accused,  and  the  evils  it  attempts  to  prevent 
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are  many.  Its  objects  are  to  prevent  undue  and  oppressive 

incarceration  prior  to  trial,  to  minimize  anxiety  and  concern 

accompanying  public  trial  and  to  prevent  the  impairment  of 

31 

the  defence.  It  protects  against  undue  delay  which  may 

affect  the  accused's  employment,  his  curtailment  of  public 

speech  and  his  association  and  participation  in  unpopular 
32 

causes.  It  protects  against  financial  hardships  inherent 

in  long  proceedings.  It  even  applies  to  prisoners  serving 

34 

time  on  unrelated  matters.  It  is  one  of  the  most  basic 

35 

rights  enshrined  in  the  United  States  Constitution,  and 

3  6 

imposes  a  duty  on  the  State  to  proceed  expeditiously. 

Society's  interests  parallel  with  this  right's 

objectives.  Undue  delay  in  bringing  a  criminal  to  justice 

37 

impairs  the  memory  of  the  state's  witnesses.  It  leaves 

38 

criminals  in  society  to  strike  again,  and  lessens  the 

39 

deterrent  value  of  the  penalty.  It  also  serves  to  penalize 

public  officials  who  abuse  the  system  by  seeking  delay  to 

4  0  . 

gain  a  conviction.  The  right  protects  society  against 

these  evils  as  well. 

Where  disagreement  develops  in  interpreting  the 
right  is  at  the  point  where  the  "factors"  are  weighed  to 
determine  whether  the  right  has  been  breached.  Of  the  cases 
decided  to  date,  the  United  States  Supreme  Court  has  refused 
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to  weigh  a  delay  sponsored  by  the  accused  in  the  accused's 

favour.  All  cases  examine  the  actual  length  of  delay  to 

determine  if  it  is  excessive.  Divisions  in  the  Court  appear, 

however,  when  the  reasons  for  delay  are  examined.  There  is 

criticism  over  including  prosecutorial  negligence  as  a 

41 

"neutral"  reason  rather  than  weighing  against  the  state. 

Major  .disagreements  arise  when  one  considers  whether 

prejudice  is  a  factor  to  be  considered.  While  the  majority 

of  the  Supreme  Court  has  held  it  is  an  element  to  be 

42 

reviewed,  the  well-reasoned  minority  and  academic  opinions 

point  out  that  it  is  nearly  impossible  to  prove  what  has  been 

43 

lost  or  forgotten. 

Another  major  disagreement  is  over  the  emphasis  on  a 

demand  by  the  accused  for  a  speedy  trial.  While  the  majority 

of  the  Supreme  Court  has  held  it  affects  the  accused's 

44 

complaints  of  a  violation,  a  strong  Supreme  Court 

45  46  .47  . 

minority,  lawyers,  and  academics  argue  that  societal 

and  state  interests  ought  not  to  be  foreclosed  on  the  basis 

of  a  perceived  advantage  by  the  accused. 

The  majority  of  the  Court  has  held  that  delay 
preceeding  indictment,  arrest,  or  otherwise  official 

accusation  is  not  within  the  purview  of  the  speedy  trial 

48  4  9 

right.  But  again,  strong  minority  dissents,  '  lower  court 
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decisions^  and  academic  opinion5^  weigh  against  this 

position.  Successive  indictments  by  separate  authorities 

52 

have  been  held  not  to  be  covered  by  the  speedy  trial  right, 
but  again,  a  scathing  minority  position  criticizes  this 
stance . ^ 


We  shall  now  examine  s. 11(b)  of  the  Charter  and 

attempt  to  develop  definitions  and  tests  based  on  the  best 

54 

reasoning  available  from  the  three  sources  reviewed. 
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2 
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For  further  details  of  the  Convention's  structure 
and  procedures,  see  F.  Castberg,  The  European 
Convention  on  Human  Rights  (1974);  J.E.S.  Fawcett, 
The  Application  of  the  European  Convention  on  Human 

Rights  (1969);  A.H.  Robertson,  Human  Rights  in 
Europe ,  (2  ed.  )  A  brief  synopsis  of  the  European 

Commission  and  court  decisions  are  contained  in 
Appendix  B,  with  the  case  names  and  citations  found 
in  Appendix  B  and  the  Bibliography,  respectively. 

Special  Joint  Committee  On  The  Constitution  Of 

Canada  Proceedings  1980-81,  11:34-11:35,  found  in 
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ON  HUMAN  RIGHTS  168  (Eur.  Commission  of  Human 

Rights)  ( Admi ssabi lity ) ;  [1969]  Y.B.  EUR.  CONV.  ON 

HUMAN  RIGHTS  364,  (Eur.  Court  of  Human  Rights)  at 
394 

Kurt-Heinz  Wemhoff  v .  The  Federal  Republic  of 

Germany  [1964]  Y.B.  EUR.  CONV.  ON  HUMAN  RIGHTS  280 

(Eur.  Commission  of  Human  Rights)  (Admissability) ; 

[  1968]  Y.B.  EUR.  CONV.  ON  HUMAN  RIGHTS  796  (Eur. 

Court  of  Human  Rights);  (1979-80)  1  E.H.R.R.  55 

Wemhoff ,  Y.B.  [1968]  796  at  800 

Fritz  Neumeister  v.  Austria  [196  4]  Y.B.  EUR.  CONV. 
ON  HUMAN  RIGHTS  224  (Eur.  Commission  of  Human 

Rights)  (Admissability);  [1968]  Y.B.  EUR.  CONV.  ON 

HUMAN  RIGHTS  812  (Eur.  Court  of  Human  Rights); 
(1979-80)  1  E.H.R.R.  91 

Id. 


Wemhoff ,  Y.B.  [1968]  796  at  800 


Id. 


Neumeister ,  Y.B.  [1968]  812  at  824 

The  term  "reasonable  time"  in  Article 
5,  paragraph  (3),  must  be  determined  in 
the  light  of  the  concrete  facts  of  each 
case  (see  the  Commission’s  previous 
jurisprudence  as  summarised  in  Appendix  VI 
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to  this  Report)  .  In  the  opinion  of  the 
Commission,  the  following  elements  are 
relevant  to  the  evaluation  of  the 
circumstances  in  a  particular  case: 

1.  The  actual  length  of  detention 

2.  The  length  of  detention  on  remand  in 

relation  to  the  nature  of  the 
offence,  the  penalty  prescribed  and 
to  be  expected  in  the  case  of 
conviction  and  any  legal  provisions 
making  allowance  for  such  period  of 
detention  in  the  execution  of  the 
penalty  which  may  be  imposed.  In 
regard  to  this  criterion,  the 
following  considerations  enter  into 
account:  As  the  length  of  detention 

is  to  be  examined  in  the  light  of  the 
circumstances  of  each  case,  it 
follows  necessarily  that  its 
appreciation  may  differ  according  to 
the  nature  of  the  offence  concerned 
and  the  penalty  prescribed  and  to  be 
expected.  However,  in  the 

determination  of  the  relation  between 
the  penalty  and  the  length  of 
detention  on  remand,  it  is  necessary 
to  take  into  account  the  presumption 
of  innocence  as  guaranteed  by  Article 
6,  paragraph  (2),  of  the  Convention. 
If  the  length  of  detention  should 
approach  too  much  the  length  of  the 
sentence  to  be  expected  in  the  case 
of  conviction,  the  principle  of 
presumption  of  innocence  would  not  be 
fully  observed. 

3.  Material,  moral  or  other  effects  on 
the  detained  person. 

4.  The  conduct  of  the  accused: 

(a)  Did  he  contribute  to  the  delay 

or  expedition  of  the 

investigation  or  trial? 

(b)  Was  the  procedure  delayed  as  a 
result  of  the  introduction  of 
applications  for  release  pending 
trial,  appeals  or  other  remedies 
taken  by  him? 


If 
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5. 


6. 


7. 


(c)  Did  he  request  release  on  bail 
or  offer  other  guarantees  to 
appear  for  trial? 

Difficulties  in  the  investigation  of 
the  case  ( its  complexity  in  respect 
of  facts  or  number  of  witnesses  or 
co-accused,  need  to  obtain  evidence 
abroad ,  etc . ) . 

The  manner  in  which  the  investigation 
was  conducted: 

(a)  the  system  of  investigation 
applicable; 

(b)  the  conduct  by  the  authorities 
of  the  investigation  (the 
diligence  shown  by  them  in 
dealing  with  the  case  and  the 
manner  in  which  they  organised 
[sic]  the  investigation). 

The  conduct  of  the  judicial 
authorities  concerned: 


(a)  in  dealing  with  applications  for 
release  pending  trial; 

(b)  in  completing  the  trial. 

After  the  above  elements  have  been 
established  in  a  particular  case,  the 
conclusion  will  depend  upon  an  evaluation 
of  these  elements  in  toto.  Some  of  them 
may  point  to  the  conclusion  that  the 
length  of  detention  was  within  reasonable 
limits,  whereas  other  elements  may 
indicate  the  contrary.  The  conclusion 
depends  on  their  relative  importance. 
This  does  not  exclude  the  possibility 
that,  in  some  cases,  one  single  element  is 
of  decisive  importance,  even  though  other 
elements  may  indicate  a  different 
conclusion . 
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A.  Introduction 


Section  11(b)  of  the  Canadian  Charter  of  Rights  and 
Freedoms  reads  as  follows: 

11.  Any  person  charged  with  an  offence 
has  the  right 

(b)  to  be  tried  within  a  reasonable 
time; 

In  analyzing  section  11(b)  of  the  Charter  and  its 
subsequent  interpretations,  the  procedure  used  will  be  to 
break  down  the  section's  components,  with  a  brief  review  of 
the  Canadian  cases  decided  on  each  point.  Added  to  that  will 
be  the  interpretations  of  Article  5(3)  and  6(1)  of  the 
European  Convention,  the  American  Constitution's  Sixth 
Amendment,  as  well  as  the  Canadian  pre-Charter  common  law. 
Finally,  the  major  emphasis  will  be  to  discuss  what  should  be 
the  interpretation  of  each  component,  with  a  goal  of 
developing  a  set  of  rules  to  determine  what  the  "right  to  be 
tried  within  a  reasonable  time"  is. 

B .  Who  Is  "Any  Person"? 

Any  person,  under  section  11(b),  has  the  right. 
Clearly,  this  covers  all  humans,  despite  differences  in  race, 
religion,  sex,  age  or  nationality.  But  does  it  cover 
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corporations,  societies,  associations  and  the  host  of 
creatures  created  by  statute? 

Looking  at  the  discussion  of  the  term  in  the  Special 

Joint  Committee  On  The  Constitution  of  Canada  Proceedings, 

"any  person"  was  changed  from  "anyone".'*'  The  amendment  was 
not  made  however,  to  exclude  corporations,  as  the  Honourable 
Jean  Chretien  explained: 

...  it  is  only  a  question  of  style,  in 

order  to  avoid  <<il  et/ou  elle>>,  in 
French  or  <<he  and/or  she>>  in  English. 

It  is  purely  and  simply  a  matter  of 

editing  . . . 

The  term  "any  person"  has  been  interpreted  by  the 

British  Columbia  Court  of  Appeal  in  Re  PPG  Industries  Canada 

3 

Ltd,  and  A.G.  of  Canada.  There,  the  corporation,  charged 

under  the  Combines  Investigation  Act,  made  an  unsuccessful 

application  to  be  tried  by  judge  and  jury.  The  company  then 

sought  a  declaration  that  the  section  under  which  they  were 

4 

charged  was  inconsistent  with  section  11(f)  of  the  Charter. 

Defence  counsel  argued  that  while  a  corporation 
could  not  be  imprisoned,  the  penalty  for  that  offence  was  a 
maximum  of  five  years  for  an  individual.  They  argued  that 
the  right  applies  to  the  offence,  and  not  to  the  person.  In 
other  words,  they  argued  that  the  right  to  a  jury  trial 
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guaranteed  by  s. 11(f)  becomes  effective  notwithstanding  the 
person  charged  is  a  corporation. 

The  majority  of  the  court  held  that  while  some  of 
section  11' s  rights  can  apply  to  a  corporation,  others 


cannot . 

As  a 

corporation 

cannot  be 

imprisoned,  they 

held 

that  the 

right 

to  a  jury 

trial  was 

a  right  that  did 

not 

extend  to  a  corporation.  However,  Seaton,  J.A. ,  dissented, 

holding  that  the  Charter  "classifies  offences,  not 

5 

offenders " . 

The  Alberta  Court  of  Appeal  in  v.  Big  M.  Drug 

Mart  Ltd.  ^  held  that  s.2(a)  of  the  Charter  (freedom  of 
conscience  and  religion)  can  be  invoked  by  a  corporation. 
However,  s.2(a)  uses  the  term  everyone ,  with  the  majority 
holding  that  its  meaning  is  wider  than  person ,  and  held  the 
term  anyone  includes  corporations.  While  two  Justices 
dissented,  they  were  silent  on  the  issue  of  whether  a 

7 

corporation  could  invoke  s.2(a). 

o 

In  v.  Panarctic  Oils  Ltd.,  de  Weerdt ,  J.  ,  held 
that  with  respect  to  s. 11(b): 

...  I  presume  that  a  corporation  such  as 
the  applicant  is  entitled  to  th^t  right, 
just  as  much  as  a  natural  person. 


f*'. 
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While  no  rationale  is  given  in  Panarctic  other  than  a 
presumption,  other  cases  have  held  that  corporations  are 
included  in  the  term  "any  person".  Re  Balderstone  and  The 
Queen , ^  a  Manitoba  Queen's  Bench  decision,  affirmed  by  the 
Manitoba  Court  of  Appeal,  cited  with  approval  Union  Colliery 
Co .  v.  R^,  which  held  that  "'Everyone1  is  an  expression  of 
the  same  kind  as  'person',  and  therefore  includes  bodies 
corporate  unless  the  context  requires  otherwise.  The 

court  also  points  out  that  failing  to  extend  such  protection 
would  create  a  two-tier  system  of  substantive  and  evidentiary 
provisions;  a  system  that  would  be  faced  if  corporations  were 
clearly  excluded. 

A  corporation  was  extended  protection  under  s.8  of 
12 

the  Charter,  but  again,  this  refers  to  "everyone"  rather 

than  "any  person".  In  Century  Helicopters  Inc,  et  al .  v.  Her 

13 

Majesty  the  Queen  and  Corporal  Thorton,  the  court  appears 
to  accept  that  corporations  have  standing  to  argue  a  breach 
of  s. 11(b).  In  this  case,  the  defence  motion  to  stay  the 
charges  was  dismissed  on  other  grounds.  A  clear 

pronouncement  on  the  meaning  of  the  term  "any  person"  in 
s. 11(b)  has  yet  to  be  made. 
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( i )  How  Should  "Any  Person”  Be  Interpreted? 

Any  person  should  include  both  incorporated  and 
unincorporated  bodies  charged  with  an  offence.  Many  of  the 
same  evils  may  befall  a  corporation  tried  after  undue  delays 
as  an  individual.  Difficulty  in  preparing  a  defence  and 
continued  suspicions  affecting  business  are  but  two.  If  the 
legal  fiction  that  the  mind  of  the  corporation  is  comprised 
of  its  directors  is  considered,  then  the  anxiety  accompanying 
an  outstanding  criminal  charge  can  further  be  increased  by 
undue  delay  and  adversely  affect  the  corporation's  mind. 

Further  support  for  this  proposition  exists  in  the 

pre-Charter  common  law  and  statutory  interpretation 

doctrines.  The  court  in  Big  M.  Drug  Mart  Ltd,  refers  to  the 

United  Kingdom's  Interpretation  Act,  which  defines  person  as 

including  a  body  of  persons  corporate  or  incorporate.  The 

Supreme  Court  of  Canada  has  also  held  that  the  word  "person" 

in  a  public  statute  includes  a  corporation.  Finally,  the 

French  version  of  the  word  "person",  which  is  "personne" , 

means  "person  or  artificial  person,  body  corporate  deemed 

15 

fictitiously  a  natural  person  and  permitted  to  go  to  law". 

No  U.S.  Supreme  Court  decision  has  adjudicated  the 
issue  of  whether  a  corporation  as  an  accused  is  entitled  to 
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the  speedy  trial  right.  From  the  decisions  of  the  Supreme 

Court  and  lower  courts,  it  is  clear  that  corporations  are 

considered  persons  and  entitled  to  the  protection  of  the  due 

process  clause  in  the  Fourteenth  Amendment,  but  generally  not 

entitled  to  the  protection  of  the  due  process  clause  in  the 

Fifth  Amendment. ^  The  distinction  has  been  made  between  due 

process  which  affects  "liberty",  and  due  process  as  it 

affects  property  rights.  Corporations  have  been  extended 

17 

protection  in  the  latter  situation,  but  not  the  former. 

The  Convention  offers  little  assistance  in  that  the  term 
"everyone"  is  used.  Further,  "everyone"  under  the  Convention 
is  entitled  to  Article  6(1)  protection  in  criminal  and  civil 
proceedi ngs . 

C .  "Charged":  (When  &  What) 

The  meaning  of  the  word  charged,  and  at  what  time  a 
person  is  charged,  will  undoubtedly  be  one  of  the  most 
litigated  problems  in  the  section,  second  only  to  what  a 
reasonable  time  is.  An  examination  of  what  is  meant  by  the 
term  charge,  and  what  affect  pre-charge  delay  has  will  be 
made.  An  attempt  will  be  made  to  define  when  a  person  is 
charged  and  when  a  person  should  be  considered  charged. 

Two  distinct  interpretations  have  been  given  to  the 
meaning  of  the  term  charged  in  the  context  of  s. 11(b) .  The 
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first,  and  possibly  the  more  natural  reading  of  s. 11(b),  is 
that  the  reasonable  time  clock  begins  to  run  when  a  person  is 
charged.  That  is,  the  person's  right  to  be  tried  within  a 
reasonable  time  crystalizes  when  the  person  is  charged.  It 
appears  that  this  interpretation  has  received  support  from  a 
slight  majority  of  the  lower  court  decisions. 


that 


in 


19 

In  Rj_  v.  Antoine ,  the  Ontario  Court  of  Appeal 
considering  s. 11(b)  of  the  Charter: 


held 


.  .  .  the  preferable  approach  is  to  examine 
the  entire  period  between  the  laying  of 
the  initial  information  and  the  trial  of 
the  accused  to  determine  whether  the 
delay,  ia>„  the  circumstances,  was 
reasonable. 


In  Antoine ,  the  accused  was  successful  in  having  her 
indictment  quashed  11  months  after  she  was  charged  on  the 
grounds  that  it  was  insufficient.  A  new  information  was 
sworn  and  a  further  15  months  elapsed  until  the  trial.  The 
court  held  that  the  date  of  the  initial  information  was  the 
date  she  was  charged. 


In  R.  v. 


Boron 


21 


Ewaschuk , 


J., 


held  the  same: 


...  the  word  'charged'  in  s.ll  of  the 
Charter  refers  to  the  laying  of  an 
information,  or  the  preferment  of  a  direct 
indic^ent  where  no  information  has  been 
laid . 
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Ewaschuk,  J.,  examines  three  interpretations  of  the 
word  charged.  The  first  is  when  a  police  officer  (or  private 
citizen,  in  certain  circumstances)  arrests  a  person  without 
warrant  and  particularizes  the  offence  with  which  that  person 
is  to  be  charged.  The  second  time  period  for  a  person  to  be 
considered  charged  is  the  date  of  the  laying  of  the 
information  or  the  preferment  of  a  direct  indictment,  which 
he  adopts.  The  third  is  the  where  the  person  appears  in 
court  to  formally  answer  to  a  charge.  Despite  his  acceptance 
of  the  second  time  period,  he  states  the  following: 

In  computing  the  right  to  trial 
within  a  reasonable  time,  it  is  obviously 
logical  that  all  time  from  the  date  of  the 
offence  to  the  date  of  trial  ^  -^hould  be 
considered  in  that  computation. 

The  interpretation  that  a  person  is  "charged"  on  the 

date  the  information  is  sworn  is  supported  by  numerous 

2  4 

courts,  which  up  to  now  include  lower  Ontario  courts,  the 

25 

Ontario  Court  of  Appeal,  a  Saskatchewan  Queen's  Bench 

26  .27 

decision,  at  least  one  Alberta  provincial  court,  and  the 

28 

Northwest  Territories  Supreme  Court. 

Two  decisions  from  the  British  Columbia  Supreme 

29 

Court  have  added  a  strange  twist  to  the  issue.  In 

Bel court ,  the  information  was  not  sworn  until  16  months  after 
the  alleged  incident,  and  the  first  appearance  was  six  weeks 
later.  Trainor,  J.,  held  that: 
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The  earliest  possible  date  on  which 
it  might  be  said  that  he  had  been  charged 
is  the0  date  on  which  the  information  was 
laid. U 


Later,  however,  he  states  as  follows: 


On  the  basis  of  the  use  of  that 
language  in  the  Code  it  is  my  view  that  a 
person  is  charged  with  an  offence  when  the 
justice  before  whom  the  information  is 
laid  issues  process  [emphasis  mine]  to 
compel  the  accuse^  to  attend  to  answer  the 
charge  alledged. 


Doherty  states  that  the  test  of  "issuing  process" 

will  be  unimportant  in  most  cases,  as  the  "issuing  of  process 

will  occur  a  short  period  of  time  before  the  laying  of  an 

32 

information".  This  test  is  not  widely  used  and  is  similar 
to  the  time  of  swearing  the  information. 


Another  test  used,  which  has  little  support,  is  the 

33 

date  the  accused  appears  m  court.  Thus,  an  accused  could 
be  in  a  situation  whereby  he  has  an  information  laid  against 
him,  and  remains  unaware  of  the  charge  until  many  months  have 
gone  by,  and  then  be  called  upon  to  answer  the  charge.  This 
unsatisfactory  test  will  be  reviewed  later. 

The  other  major  school  of  thought  does  not  place 
great  importance  on  when  a  person  is  charged.  This  is 


crucial,  as  these  decisions  are,  in  effect,  holding  that 
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pre-charge  delay  can  be  considered  when  evaluating  whether  a 
person  has  been  tried  within  a  reasonable  time.  This  school 
of  thought  holds  that  a  person  only  has  standing  to  complain 
of  a  violation  of  11(b)  after  he  has  been  charged. 


The  interpretation  which  allows  pre-trial  delay  to 
be  considered  is  discussed  in  Biggar ,  which  restated  defence 
counsels  position  that  any  person  charged: 


...  should  not  be  interpreted  as  providing 
a  starting  point  for  delineating  what  is 
or  what  is  not  an  unreasonable  delay, 
rather  it  is  descriptive  of  a  class  of 
persons  who  are  to  be  afforded  the  right 
of  trial  without  unreasonable  delay  and 
that  delay  in  preferri^  charges  is  a 
factor  to  be  considered. 


The  only  case 

found 

to  date  which  has  expressly 

accepted 

this  argument 

is 

35 

v.  Dahlem. 

Again,  the 

reasoning 

is  essential, 

for  it 

provides  a  basis 

to  examine 

pre-charge  delay.  Without  a  firm  rationale  to  base  this  on, 
it  would  seem  that  one  would  have  to  overcome  the  rule  laid 
out  in  Rourke. 


The  other  rationale  for  considering  pre-charge  delay 
is  that  it  bears  on  the  reasonable  time  issue.  That  is, 
despite  the  fact  the  delay  occurs  before  the  charge  is  laid, 
the  person  nevertheless  has  a  right  to  be  tried  within  a 


A 


considered  in 
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reasonable  time.  Therefore  all  delay  is  considered  in 

determining  whether  the  time  is  reasonable.  Many  of  these 

decisions  state  pre-charge  delay  commits  less  violence  to  the 

right  than  does  post-charge  delay,  but  nevertheless  consider 

it.  The  courts  supporting  this  interpretation  include  the 

36  37 

Nova  Scotia  Court  of  Appeal,  Quebec  Superior  Courts,  the 

38 

Newfoundland  Supreme  Court  Trial  Division,  the  B.C.  Supreme 
39 

Court,  the  Alberta  Queen's  Bench,  affirmed  by  the  Alberta 

4  0 

Court  of  Appeal,  and  the  Ontario  Court  of  Appeal. 


(i)  When  Should  a  Person  be  Entitled 
to  Protection  Under  s. 11(b)? 


If  we  consider  the  pre-Charter  common  law  up  to  this 
point,  it  appears  one  is  charged  when  the  written  complaint 
is  made.  In  R^_  v.  Chabot ,  the  Supreme  Court  of  Canada  stated 
that : 


...  a  criminal  charge,  strictly  speaking, 
exists  only  when  a  formal  written 
complaint  has  been  made  against  the 
accused  and  a  prosecution  initiated.  'In 
the  eyes  of  the  law  a  person  is  charged 
with  a  crime  only  when  he  is  called  upon 
in  a  leg^l  proceeding  to  answer  such  a 
charge .  ' 

Further,  we  know  from  Rourke  that  the  Supreme  Court 
of  Canada  will  not  consider  pre-indictment  delay  under  the 
auspices  of  abuse  of  process,  at  least  for  regularly 
instituted  proceedings. 
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As  was  stated  earlier,  by  interpreting  the  phrase 
"Any  person  charged"  as  meaning  a  group  of  people  to  whom  a 
right  extends,  we  avoid  the  problem  and  are  legitimately 
entitled  to  consider  pre-charge  delay.  How  have  the  other 
jurisdictions  considered  pre-charge  delay? 

(ii)  American  Jurisprudence  Under  the  Sixth 

Amendment:  Right  to  a  Speedy  Trial 

Amendment  VI  Right  to  speedy  trial, 
witnesses,  etc. 

"In  all  criminal  prosecutions,  the 
accused  shall  enjoy  the  right  to  a  speedy 
and  public  trial  .  .  .  "  . 

The  difference  in  the  American  and  Canadian  wording 
is  apparent.  Reasonable  need  not  denote  speed.  It  may  be 
most  reasonable  for  both  parties  to  move  slowly  through 
litigation.  Indeed,  we  have  discussed  the  pre-Charter  case 
law  that  has  held  a  trial  commenced  shortly  after  the  alleged 
crime  to  be  an  abuse  of  process.  The  speedy  trial  provision 
does  not  protect  against  this  injustice;  the  reasonable  time 
provision  does. 

The  most  comprehensive  Supreme  Court  decision 

discussing  the  issue  of  when  the  speedy  trial  right  applies 

49  .  .  . 

was  Dickey  v.  Florida .  While  the  question  was  not  in  issue 

in  the  case,  Brennan,  J.  ,  wrote  a  thought  provoking 
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concurring  judgment.  He  began  by  examining  the  purpose  of 

the  speedy  trial  provision.  He  cites  the  Supreme  Court's 

4  3 

reasons  in  United  States  v.  Ewell ,  which  stated  that  it  "is 

an  important  safeguard  to  prevent  undue  and  oppressive 

44 

incarceration  prior  to  trial".  Further,  it  minimizes 

"anxiety  and  concern  accompanying  public  accusation ". ^  He 

46 

also  cites  Klopf er  v.  North  Carolina ,  wherein  the  Supreme 
Court  also  noted  that  lengthy  prosecutions  may  subject  an 
accused  to  "public  scorn  and  deprive  him  of  employment,  and 
almost  certainly  will  force  curtailment  of  his  speech, 
associations  and  participation  in  unpopular  causes" 

All  of  these  reasons  may  impair  an  accused's 
defence.  Brennan,  J.,  develops  this  further,  by  stating  that 
not  only  may  physical  evidence  disappear  and  memories  fade, 
but  the  ability  to  obtain  witnesses  and  physical  evidence  yet 
available  becomes  more  difficult.  Indeed,  in  defences  where 
the  issue  is  one's  mental  state,  "the  difficulty  is 
immeasurably  enhanced". ^ 

Brennan,  J. ,  also  refers  to  societal  interests  which 
are  protected  by  this  right.  Delay  may  not  only  weaken  the 
government's  case,  it  may  allow  an  accused  to  commit  further 
crimes.  Delay  further  lessens  the  deterrent  value  of  an 
accused's  conviction.  Finally,  "The  Speedy  Trial  Clause  then 
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serves  the  public  interest  by  penalizing  official  abuse  of 

the  criminal  process  and  discouraging  official 

49 

lawlessness" . 

After  reviewing  the  purpose  of  the  right,  Brennan, 
J.  then  proceeds  to  summarize  the  authorities  as  to  when  the 
right  applies.  Delay  between  indictment  and  trial  is 
covered,  and  there  is  substantial  authority  that  the  right 
attaches  upon  arrest.  He  states  that  it  applies  to  intervals 
between  separate  indictments  or  between  separate  trials  on 
the  same  charge,  and  that  the  Supreme  Court  assumed,  but  has 
not  decided,  that  it  also  covers  the  period  of  time  between 
judgment  and  sentencing.  While  he  could  not  find  any  cases 
dealing  with  delay  during  a  trial,  he  found  that  with  some 
exceptions,  the  right  did  not  extend  to  delays  that  occured 
before  the  defendant's  arrest  or  indictment. 

Brennan,  J.,  then  examines  the  standard  arguments  as 
to  why  the  protection  should  not  extend  to  pre-indictment  or 
pre-arrest  delays,  including  the  fact  there  is  no 
pre-conviction  penalty,  such  as  impairment  of  his  freedom  or 
personal  or  social  disgrace  from  being  an  accused.  Further, 
delay  need  not,  by  necessity,  impair  the  government's  case, 
but  in  fact  may  help  it. 
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He  notes,  however,  that  "In  related  contexts 

involving  other  clauses  of  the  Sixth  Amendment,  we  have  held 

that  the  'prosecution'  of  an  'accused'  can  begin  before  his 

5  0 

indictment."  He  cites  Escobedo  v.  Illinois ,  where  the 

Court  spoke  of  the  time  when  the  "investigation  is  no  longer 

a  general  inquiry  into  an  unsolved  crime  but  has  begun  to 

51 

focus  on  a  particular  suspect".  He  cites  the  argument  that 
it  may  be  unrealistic,  for  the  purposes  of  the  right,  to  say 
a  man  is  not  accused  when  the  government  has  decided  to 
prosecute  him  and  has  sufficient  evidence  to  move  against 
him . 


He  states  that  deliberate  delay  by  the  government  to 

harm  the  accused  constitutes  an  abuse  of  the  criminal 

process.  He  notes  that  such  delay  at  this  stage  "very 

probably  reduces  the  capacity  of  the  accused  to  defend 
5  7 

himself".  He  states  that  unlike  the  government,  the 

accused  is  unaware  of  the  proceedings  and  is  failing  to  take 
steps  necessary  to  his  defence.  He  concludes  this  point  with 
the  following: 


Thus,  it  may  be  that  for  the  purposes 
of  the  clause  to  be  fully  realized,  it 
must  apply  to  any  delay  in  the  criminal 
process  that  occurs  after  the  government 
decides  to  prosecute  and  has  su^icient 
evidence  for  arrest  or  indictment. 
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Brennan,  J.  also  notes,  however,  that  this  does  not 
necessarily  mean  that  the  government  should  be  denied  broad 
discretion  to  determine  that  its  evidence  is  insufficient,  or 
that  it  may  have  other  legitimate  reasons  for  delay. ^ 


The  next  decision  to  consider  this  issue  was  United 
55 

States  v.  Marion .  The  majority  of  the  Court  held  that: 


.  .  .  the  Sixth  Amendment  speedy  trial 
provision  has  no  application  until  the 
putative  defendant  in  some  way  becomes  an 
'accused',  an  event  that  occured  in  this 
case  only  when  the,. appellees  were  indicted 
on  April  21,  1970. 


Referring  to  the  Sixth  Amendment,  the  majority  held 


that : 


On  its  face,  the  protection  of  the 
Amendment  is  activated  only  when  a 
criminal  prosecution  has  begun  and  extends 
only  to  those  persons  who  have  been 
’accused'  in  the  course  of  that 
prosecution.  These  provisions  would  seem 
to  afford  no  protection  to  those  not  yet 
accused,  nor  would  they  seem  to  require 
the  Government  to  discover,  investigate, 
and  accuse  any  person  within  any 
particular  period  of  time.  The  Amendment 
would  appear  to  guarantee  to  a  criminal 
defendant  that  the  Government  will  move 
with  the  dispatch  that  is  appropriate  to 
assure  him  an  early  and  prog^r  disposition 
of  the  charges  against  him. 


While  three  other  Justices  concurred  in  the  result. 


they  disagreed  with  the  proposition  that  the  speedy  trial 


guarantee  did  not  apply  to  delay  in  the  pre-indictment  stage 
of  a  criminal  prosecution. 
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The  Sixth  Amendment,  to  be  sure, 
states  that  'the  accused  shall  enjoy  the 
right  to  a  speedy  and  public  trial.'  But 
the  words  'the  accused',  as  I  understand 
them  in  their  Sixth  Amendment  setting, 
mean  only  the  person  who  has  standing  to 
complain  of  prosecutorial  delay  in  seeking 
an  indictment  or  filing  an  information. 
The  right  to  a  speedy  trial  is  the  right 
to  be  brought  to  trial  speedily  which 
would  seem  to  be  as  relevant  to 
pre-indictment  delays as  it  is  to 
post-indictment  delays. 


The  minority  cites  three  British  cases  that 
the  proposition  that  pre-indictment  delays  are 
considered  by  the  courts  in  motions  to  dismiss. 


Lord  Mansfield  held  in  Rex  v. 
Robinson ,  1  Black.  W.  541,  542,  96  Eng. 
Rep.  313  (K.B.  1765),  that  the  issuance  of 
an  information  was  subject  to  time 
limitations:  'If  delayed,  the  delay  must 
be  reasonably  accounted  for.'  In  Regina 
v.  Hext ,  4  Jurist  339  (Q.B.  1840),  an 

information  was  refused  where  a  whole  term 
of  court  had  passed  since  the  alleged 
assault  took  place.  Accord:  Rex  v. 

Marshall ,  13  East  322  ,  104  Eng.  Rep.  394 
(K.B.  1811). 

Baron  Alderson  said  in  Regina  v. 
Robins,  1  Cox's  C.C.  114  (Somerset  Winter 
Assizes  1844),  where  there  was  a  two-year 
delay  in  making  a  charge  of  bestiality: 

'It  is  monstrous  to  put  a  man  on  his 
trial  after  such  a  lapse  of  time. 
How  can  he  account  for  his  conduct  so 
far  back?  If  you  accuse  a  man  of  a 


support 
to  be 
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crime  the  next  day,  he  may  be  enabled 
to  bring  forward  his  servants  and 
family  to  say  where  he  was  and  what 
he  was  about  at  the  time;  but  if  the 
charge  be  not  preferred  for  a  year  or 
more,  how  can  he  clear  himself?  No 
man's  life  would  be  safe  if  such  a 
prosecution  were  permitted.  If  would 
be  veru  unjust  to  put  him  on  his 
trial. 


Further,  the  minority  had  reference  to  the  different 
procedures  used  by  the  English  courts  in  historical  times; 
the  procedures  that  the  framers  of  the  Constitution  were 
familiar  with,  such  as  private  prosecutors  who  commenced  a 
lawsuit,  and  then  filed  an  application  for  criminal 
prosecution  or  rule  ni si ,  calling  on  the  defendant  to  show 
cause  why  he  should  not  be  imprisoned.  The  minority 
concludes  the  point  by  stating  that  this  procedure,  known  to 
the  framers,  "conceived  of  a  criminal  prosecution  as  being 
commenced  prior  to  indictment" , ^  and  that: 


.  .  .  the  individual  charged  as  the 
defendant  in  a  criminal  proceeding  could 
and  would  bg^ an  'accused'  prior  to  formal 
indictment . 


The  minority  further  notes  that: 


Undue  delay  may  be  as  offensive  to  the 
right  to  a  speedy  trial  beg^re  as  after  an 
indictment  or  information. 


' 
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The  minority  notes  that  a  speedy  trial  may  be  the 
only  way  to  exonerate  oneself  from  suspicion.  Further,  the 
loss  of  evidence,  memory  and  alibis  are  also  to  be  protected 
against.  While  noting  the  majority's  pronouncement  in  Beaver 
that  "The  right  of  a  speedy  trial  is  necessarily  relative", 
the  minority  states  that: 

...  it  is  precisely  because  this  right  is 
relative  that  we  should  draw  the  line  so 
as  not  to  condone  illegitimate  delays 
whether  at  the,,  pre-  or  the  post- 
indictment  stage. 

The  minority  further  cites  Miranda  v.  Arizona , ^  to 
support  the  proposition  that  other  Sixth  Amendment  rights 
have  been  extended  to  an  accused,  where  neither  an  arrest  nor 
indictment  had  been  undertaken . ^  In  Miranda ,  the  right  to 
counsel  was  violated,  and  the  Court  was  unconcerned  whether 
an  arrest  or  indictment  was  necessary  for  a  person  to  be  an 
accused . 


The  minority  concluded  by  stating  that  had  the  crime 
been  of  a  simpler  nature,  they  would  have  held  that  the 
speedy  trial  right  had  been  violated.  However,  noting  this 
was  a  complex  case,  and  further  stating  that  to  dismiss  would 
give  extraordinary  advantages  to  organized  crime  and 
criminals  using  complex  schemes,  they  ruled  that  the  delay 
did  not  violate  the  speedy  trial  clause. 


unless  actual 
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prejudice  was  demonstrated.  As  it  wasn't,  the  minority 
concurred  in  the  result. 

Other  Supreme  Court  decisions  appeared  to  be 

solidifying  the  majority's  view  in  Marion .  In  Hof fa  v. 

6  7 

United  States,  Stewart,  J.,  held  that  the  former  Teamster 

boss  had  no  right  to  be  arrested  or  have  a  prosecution 

commenced  against  him,  and  therefore  had  no  constitutional 

complaint  over  the  duration  of  the  pre-accusation  preparation 

6  8 

of  his  case.  In  United  States  v.  Lovasco ,  the  Court  held 
that  pre-indictment  delay  is  to  be  considered  under  the  due 
process  clause  rather  than  the  speedy  trial  clause. 

The  Court  was  split  again,  however,  when  the  case  of 
United  States  v.  MacDonald , ^  was  pronounced.  MacDonald  was 
an  army  doctor  who  was  tried  and  acquitted  of  murder  by  a 
military  tribunal.  After  a  2  1/2  year  delay,  the  civilian 
authorities  prosecuted  and  MacDonald  was  convicted.  The 
majority  held  that  the  speedy  trial  clause  has  no  application 
when  the  government,  acting  in  good  faith,  formally  drops 
charges.  The  speedy  trial  time  period  did  not  begin  to  run, 
therefore,  until  the  civilian  authorities  charged  MacDonald. 

The  minority  dissent  in  MacDonald  was  given  by 


Marshall,  J.,  and  concurred  in  by  Brennan  and  Blackrnun ,  J.  J. 


83 


In  a  dissent  foreign  to  Canadian  courts,  portions  of  the 
majority's  decision  are  referred  to  as  "facile",  "simple", 
"entirely  unrealistic",  "absurd"  and  "senseless".  Indeed,  in 
summing  up  the  majority's  opinion,  the  minority  brands  it  as 
a  "disappointing  exercise  in  strained  logic  and  judicial 
illusion".  Unfortunately  for  the  majority,  the  minority's 
arguments  and  clear  thought  support  their  contentions. 

The  minority  begins  by  taking  a  closer  look  at  the 

facts,  because,  as  they  put  it,  "the  majority  scants  the 

71 

relevant  facts  in  the  case."  They  held  there  were  numerous 
avoidable  delays. 


Although  supplemental  reports  were 
transmitted  in  November  1972  and  August 
1973,  the  Court  of  Appeals  found  that  'no 
significant  new  investigation  was 
undertaken  during  this  period,  and  none 
was  pursued  from  August  1973  until  the 
grand  jury  was  convened  a  year  later  '  . 
MacDonald  1 ,  531  F.  2d  at  206.  Indeed, 

the  United  States  Attorney  for  the  Eastern 
District  of  North  Carolina  recommended 
that  the  matter  be  submitted  to  a  grand 
jury  within  six  months  of  June  1972,  and 
in  1973,  the  CID  suggested  the  convening 
of  a  grand  jury  before  it  conducted 
further  investigation. 


The  minority  further  noted  that  MacDonald,  aware  of 
the  fact  investigations  were  still  ongoing,  submitted  to  an 
interview  with  CID  and  offered  to  submit  to  more  in  order  to 
expedite  the  process.  The  Justice  Department  declined  to 
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interview  him  or  advise  him  when  the  investigation  would  be 
over.  Further,  the  minority  noted  that  there  was  no 
legitimate  reason  for  the  delay,  not  even  crowded  dockets. 
They  cited  from  the  Court  of  Appeal  decision  to  the  effect 
that  the  delay  from  June  1972,  to  January  1975,  appeared  to 
be  primarily  for  the  government's  convenience.  They  noted 

the  Assistant  U.S.  Attorney  for  the  Eastern  District  of  North 
Carolina  was  even  harsher,  stating  the  government  knew  of  the 

tangible  evidence  since  1970,  but  was  not  fully  analyzed  by 

the  F.B.I.  until  the  latter  part  of  1974  .  He  stated  the 

F.B.I.  delay  was  the  result  of  government  bureaucracy. 

The  minority  then  refers  to  the  Sixth  Amendment  and 
its  natural  meaning. 


On  its  face,  the  Sixth  Amendment 
would  seem  to  apply  to  one  who  has  been 
publicly  accused,  has  obtained  dismissal 
of  those  charges,  and  has  then  been 
charged  once  again  with  the  same  crime  by 
the  same  sovereign.  Nothing  in  the 
language  suggests  that  a  defendant  must  be 
continuously  under  indictment  in  order  to 
obtain  the  benefits  of  the  speedy  trial 
right.  Rather,  a  natural  reading  of  the 
language  is  that  the  Speedy  Trial  Clause 
continues  to  protect  one  who  has  been 
accused  of  a  crime  until  the  government 
has  complet^  its  attempts  to  try  him  for 
that  crime. 


The  minority  then  disputed  the  majority's  reasoning 
in  distinguishing  Klopfer . 74  In  that  case,  the  prosecutor 
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used  a  procedure  which  suspended  the  indictment  indefinitely. 
As  the  prosecutor  was  entitled  to  restore  the  case  to  trial 
without  further  order  of  the  court,  the  majority  held  that 
the  charges  against  the  accused  were  never  dismissed  or 
discharged  in  any  real  sense,  so  they  held  the  speedy  trial 
guarantee  continued  to  operate.  The  minority  held,  however, 
that  the  prosecutor  was: 

...  required  to  take  affirmative  steps  to 
reinstate  the  prosecution;  no  charges  were 
actively  pending  against  Klopfer.  The 
Court  nevertheless  ]p,eld  that  the  speedy 
trial  right  applied. 

Futhermore,  the  minority  took  a  different  view  of 
Marion.  The  majority  held  that  as  Marion  stood  for  the 
proposition  that  the  speedy  trial  clause  does  not  apply  to 
the  period  before  arrest,  indictment  or  official  accusation, 
it  applied  in  this  situation,  as  the  Justice  Department 
(possibly  a  different  sovereign  than  the  Army)  had  never 
arrested,  indicted  or  officially  accused  MacDonald.  The 
minority,  however,  stated  that: 

...  the  Court  hardly  suggested  that  after 
the  first  official  accusation  has  been 
made,  the  dropping  of  charges  prior  to  a 
second7gff icial  accusation  wipes  the  slate 
clean . 


r. 


86 


Further,  the  minority  alludes  to  the  reasoning 

behind  Marion  and  distinguishes  it  from  the  present  case. 

There,  the  Court  realized  the  procedural  difficulty  in 

inquiring  into  when  the  police  could  have  made  an  arrest  or 

when  the  prosecutor  could  have  first  brought  the  prosecution. 

Here,  they  note  there  is  no  such  problem,  as  the  speedy  trial 

right  "should  attach  from  the  date  of  the  initial  accusation, 

77 

a  date  which  is  simple  to  determine". 

The  minority  then  describes  the  fundamental  speedy 
trial  policies,  which  it  states  the  majority  also  plainly 
ignores.  The  minority  states  that  MacDonald's  anxiety 
remains  because  the  public  accusation  "does  not  disappear 
simply  because  the  initial  charges  are  temporarily 
dismissed".  The  public  awareness  of  the  accusation,  the 

threat  of  another  prosecution,  the  continued  expense  of 
attorneys  throughout,  lead  the  minority  to  brand  the 
majority's  statement  that  the  accused  is  in  the  same 
situation  as  any  other  person  under  criminal  investigation  as 
simply  absurd. 

The  minority  states  the  majority's  decision  that  a 
dismissed  indictment  eliminates  speedy  trial  protection  not 
only  runs  counter  to  the  language  and  policies  of  the  right, 
they  also  label  it  senseless.  The  government  can  always 
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argue  that  the  delay  between  two  successive  prosecutions  is 
legitimate,  if  in  fact  there  are  legitimate  reasons.  As  the 
minority  states,  "No  purpose  is  served  by  simply  ignoring 
that  period  for  speedy  trial  purposes".79  As  well,  the 
minority  noted  that  the  Court  of  Appeal: 

. . .  suggested  that  the  government  may  have 
proceeded  on  the  assumption  that 
pre-indictment  delay  would  be  of  no  speedy 
trial  consequence.  MacDonald  I,  531  F.  2d 
196,  206  n.17.  I  fear  that,  as  a 
consequence  of  today's  decision, 
unreasonable  and  unjustifiable  delay 
between  j^psecutions  may  become 

commonplace . 

As  a  result  of  the  lack  of  any  legitimate  reason  for 

the  28  month  delay  and  the  fact  that  MacDonald  "vigorously" 

asserted  his  right  to  a  speedy  trial,  indicating  he  had 

8 1 

suffered  serious  personal  prejudice,  it  appears  the 
minority  would  have  ruled  in  MacDonald's  favour.  Further, 
while  the  minority  notes  proof  of  actual  prejudice  is  not 
necessary  to  substantiate  a  speedy  trial  violation,  the 
minority  found  signs  of  actual  prejudice.  A  woman  described 
by  MacDonald  as  the  murderer,  who  had  admitted  to  the 
murders,  subsequently  changed  her  testimony  and  stated  she 
had  no  memory  of  the  night  in  question,  in  contradiction  of 
earlier  out-of-court  statements.  Further,  the  minority  noted 
the  inevitable  coaching  of  government  witnesses  lessened  the 
defence's  ability  to  cross-examine  as  time  went  by.  For  the 
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above  reasons,  the  minority  would  have  affirmed  the  decision 
of  the  Court  of  Appeal. 

(iii)  The  European  Convention  Position 

Article  6(1)  reads  as  follows: 


In  the  determination  of  his  civil  rights 
and  obligations  or  of  any  criminal  charge 
against  him,  everyone  is  entitled  to  a 
fair  and  public  hearing  within  a 
reasonable  time  by  an  independent  and 
impartial  tribunal  established  by  law. 


The  European  Commission  has  held  that  a  person  is 
"charged"  with  an  offence  when  the  "situation  of  the  person 
concerned  has  been  affected  as  a  result  of  the  suspicion 
against  him".  The  Commission,  citing  Neumei ster ,  held 
the  term  charge  could  not  be  construed  in  the  terms  of  the 
domestic  law  of  the  contracting  state,  but  that  it  must  be 
interpreted  independently.  They  further  note  that  it  may  be 
necessary  to  have  regard  to  the  whole  system  and  practice  of 
criminal  procedure  of  the  State  in  order  to  interpret  and 
thus  delimit  the  notion  of  charge. 


Three  possible  starting  dates  have  emerged  from 
cases  decided  by  the  European  Court  and  Commission.  They  are 
the  date  of  the  applicant's  arrest,  the  date  of  the  opening 


(V 

or  preliminary  investigations  against  him,  and  the  date  of 
the  filing  of  the  indictment. 
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The  Commision  in  Huber  stated  the  following: 


This  situation  has  been  held  clearly 
to  exist  where  the  defendant  has  been 
arrested  and  remanded  in  custody  on  the 
suspicion  of  having  committed  a  criminal 
offence.  However,  the  situation  is  not  so 
clear  where  the  defendant  has  not  been  so 
deprived  of  his  liberty  or  where  such 
deprivation  has  only  come  about  at  a  later 
stage  when  investigations  into  the 
criminal  offences  of  which  he  was 
suspected  were  already  well  in  progress. 

In  these  cases  it  has  been  considered 
that  the  interrogation  of  the  applicant  or 
of  witnesses  alone  is  not  sufficient  to 
hold  that  the  applicant  is  faced  with  a 
criminal  charge  within  the  meaning  of 
Article  6(1)  of  the  Convention.  On  the 
other  hand,  it  has  been  noted  that  under 
the  Austrian  Code  of  Criminal  Procedure 
substantial  enquiries  against  a  suspect 
are  normally  carried  out  at  an  early  stage 
by  the  investigating  judge  following  the 
opening  of  preliminary  investigations  and, 
in  previous  cases  against  Austria,  both 
the  Court  and  the  Commission  of  Human 
Rights  have  held  that  with  such  opening  of 
preliminary  investigations  the  applicant 
was  charged  with  a  criminal  offence  within 
the  meaning  of  Article  6(1)  of  the 
Convention  ( seg^  for  example,  the 
Rinqeisen  case). 


The  Commission  in  Huber  held  that  the  applicant's 
situation  had  not  been  substantially  affected  as  a  result  of 
a  suspicion  against  him  until  the  opening  of  preliminary 
investigations,  and  held  that  was  the  date  Huber  was  charged. 


■  I  ill  1 
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It  must  be  remembered  however,  that  the  Commission 

pointed  out  that  the  investigation  in  Huber  was  directed  at 

his  financial  situation  with  respect  to  the  taxation 

authorities  rather  than  the  criminal  allegations.  Had  the 

interrogations,  investigations  and  seizures  been  directed 

towards  securing  evidence  for  the  criminal  charges  later 

brought,  the  decision  would  certainly  have  been  different. 

8  6 

Other  cases  such  as  Crociani  and  others  v.  Italy ,  have  held 
the  same. 


The  definition  has  undergone  certain  revisions  and 

8  7 

elaboration,  particularly  in  Corigliano  v.  Italy .  There, 

charge  was  defined  as  follows: 


...  the  official  notification  given  to  an 
individual  by  the  competent  authority  of 
an  allegation  that  he  has  committed  a 
criminal  offence,  it  may  in  some  instances 
take  the  form  of  other  measures  which 
carry  the  implication  of  such  an 
allegation  and  which  likewise 
substantially  affect  the  situation  of  the 
suspect . 


( iv )  A  Test  For  Canada 


How  can  the  Canadian  lower  court  decisions,  the 
American  and  European  jurisprudence,  and  the  pre-Charter  and 
English  jurisprudence  be  reconciled?  Should  our  courts 
follow  the  one  extreme  and  mechanically  hold  that  a  person  is 
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charged  when  the  information  is  sworn  or  when  process  issues, 
or  should  they  take  the  other  and  hold  that  we  must  look  at 
all  delay  following  the  commission  of  the  alleged  offence? 
Or  should  they  fall  somewhere  between?  It  is  submitted  that 
the  reasons  behind  s.ll(b)'s  enactment  should  be  examined  to 
develop  a  test  that  best  deals  with  the  evils  s. 11(b)  was 
enacted  to  defeat. 

1 .  Section  11(b):  Its  Purpose 

Little  or  no  assistance  is  found  in  the  Proceedings 

of  the  Special  Joint  Committee  on  the  Constitution  of  Canada. 

It  is  clear  that  at  least  one  senior  civil  servant  informed 

the  Committee  that  it  was  his  understanding  that  a  person  was 

8  9 

charged  with  an  offence  when  the  information  is  laid.  It 

is  also  clear  that  the  Minister  of  Justice  used,  as  one  of 

his  guidelines  in  drafting  the  Charter,  the  International 
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Covenant  on  Civil  and  Political  Rights. 

This  is  further  supported  by  the  fact  that  the 
explanatory  notes  accompanying  the  October  5,  1980,  version 

of  the  Charter  stated  that  s. 11(b)  was  drawn  from  the 
provisions  contained  in  the  European  Convention  and  the 
International  Covenant.  Indeed,  had  we  wished  to  follow  the 
American  jurisprudence,  we  could  have  used  the  term  speedy 
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trial,  which  we  did  not.  By  the  very  fact  the  draftsmen  made 
reference  to  the  European  Convention  and  International 
Covenant  rather  than  the  United  States  Bill  of  Rights, 
preferential  authority  ought  to  be  given  to  the  Convention 
and  Covenant  jurisprudence  over  the  Bill  of  Rights 
jurisprudence . 

What  are  the  evils  the  right  to  be  tried  within  a 
reasonable  time  is  attempting  to  overcome?  The  problems  a 
person  can  have  by  not  being  tried  within  a  reasonable  time 
are  many.  The  most  striking  in  terms  of  the  administration 
of  justice,  however,  is  the  possibility  that  a  long  delay 
will  impair  the  ability  of  an  accused  to  defend  himself. 
Evidence  disappears  and  memories  fade.  Witnesses  may  no 
longer  be  available,  having  moved  or  died.  It  further 

hinders  the  search  for  undiscovered  witnesses  and  evidence. 

Further,  the  state  has  an  interest  in  expeditious 
trials.  One  should  hesitate  to  classify  this  as  a  right  of 
the  state.  The  Charter  does  not  outline  the  state's  rights. 
Society's  interests,  however,  are  in  line  with  this  right. 
The  state  itself  has  the  burden  of  proof  in  criminal  cases, 
and  the  loss  of  evidence  and  memories  prejudices  its  case 
just  as  it  does  the  defence.  As  Brennan,  J.  so  succintly  put 
it  in  Dickey  v.  Florida: 


M 
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The  public  is  concerned  with  the 
effective  prosecution  of  criminal  cases, 
both  to  restrain  those  guilty  of  crime  and 
to  deter  those  contemplating  it  ... 
Moreover,  while  awaiting  trial,  an  accused 
who  is  at  large  may  become  a  fugitive  from 
justice  or  commit  other  criminal  acts. 
And  the  greater  the  lapse  of  time  between 
commission  of  an  offence  and  the 

conviction  of  the  offender,  the  Less  the 
deterrent  value  of  his  conviction. 


The  individual  also  has  other  interests  in  being 

tried  within  a  reasonable  time  outside  of  the  problem  of 

impairing  one's  defence.  It  is  "an  important  safeguard  to 

prevent  undue  and  oppressive  incarceration  prior  to  trial 

[and]  minimizes  anxiety  and  concern  accompanying  public 
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accusation".  Another  evil  it  counters  is  that  the: 


. . .  pendency  of  the  indictment  may  subject 
him  to  public  scorn  and  deprive  him  of 
employment,  and  almost  certainly  will 
force  curtailment  of  his  speech, 
associations  a^  participation  in 
unpopular  causes. 

Further,  as  outlined  by  the  U.S.  Supreme  Court  in 
9  4 

Smith  v.  Hooey ,  even  a  serving  prisoner  can  feel  the 
adverse  effect  of  delayed  proceedings  by: 


1.  losing  the  right  to  serve  a  sentence 
concurrently ; 

2.  loss  of  rights  and  privileges  (i.e.  no  right  to 
pardons,  loss  of  rights  in  prison);  and 
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3.  decreases  the  ability  to  mount  a  defence, 
particularly  as  the  accused  is  in  jail  and 
unable  to  contact  and  search  for  evidence  and 
witnesses  . 

Once  suspicion  has  been  cast,  a  public  trial  may  be 
the  only  way  to  exonerate  oneself.  Finally,  the  right  to  be 
tried  within  a  reasonable  time  may  be  used  to  deal  with 
improper  state  conduct.  The  delay  of  proceedings  in  hopes 
that  the  defence  will  weaken  or  that  a  defence  witness  will 
die  is  unacceptable.  While  perhaps  other  reasons  can  be 
presented  to  support  the  right,  we  will  now  examine  how  all 
of  these  interests  can  best  be  accommodated. 

2 .  Date  Information  Laid 

This  date  gives  very  little  protection  for  the 
interests  sought  to  be  defended.  If  the  information  is  laid 
well  after  the  offence  has  been  committed,  and  the  police  or 
state,  through  either  negligence  or  mala  fides  fail  to  lay  an 
information,  the  defence  stands  a  good  possibility  of  being 
impaired.  By  choosing  this  date  our  courts  cannot  patrol 
pre-indictment  negligence  or  pre-indictment  bad  faith.  Our 
courts  may  very  well  lose  the  ability  to  punish  and  restrain 
overzealous  government  officials  by  refusing  to  proceed  in 
the  face  of  mala  fides  tactics. 
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Limiting  oneself  to  the  laying  of  the  information  or 
preferment  of  the  indictment  also  fails  to  proctect  the 
interests  of  society.  Pre-indictment  delay,  either  negligent 
or  intentional,  continues  to  leave  criminals  at  large,  either 
to  escape  justice  entirely  or  to  commit  other  crimes. 
Finally,  the  greater  the  time  between  the  alleged  offence  and 
the  conviction,  the  less  the  deterent  value.  Here, 
pre-indictment  delay  can  adversely  impact  on  society's 
interests,  yet  our  courts  are  unable  to  patrol  this  time 
frame  with  the  suggested  test. 

Finally,  the  anxiety,  concern  and  apprehension  the 
accused  faces  is  not  controlled  well  with  this  test.  If  the 
accused  only  learns  of  the  pending  litigation  at  the  time  the 
information  is  sworn,  he  is  protected,  in  that  he  has 
suffered  no  adverse  effects.  However,  what  if  a  police 

investigation  is  occuring  for  a  long  period  of  time  before 
the  information  is  laid?  What  are  the  affects  on  a  person 
who  continues  to  be  investigated?  His  friends,  family, 
co-workers  and  employers  may  be  questioned,  raising 
suspicions  he  is  guilty  of  an  offence,  and  certainly  raising 
suspicions  he  is  involved  in  an  offence.  He  may  lose  his 
job,  or  may  not  receive  the  same  promotions  or  advancements. 
Again,  when  this  pre-indictment  delay  affects  an  accused  in 
this  manner,  the  test  we  are  referring  to  offers  no 


protection . 
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Finally,  what  happens  if  a  long  pre-indictment  delay 
damages  the  prosecution's  case,  as  it  may?  Let  us  assume 
that  the  only  reason  for  this  is  that  the  crime  was 
well-concealed.  It  must  be  reasonable  to  assume  that  an 
accused  may  never  be  able  to  argue  pre-indictment  delay  in 
their  favour  as  the  result  of  their  cleaverness  in  concealing 
the  crime.  Let  us  further  assume  that  the  only  evidence  that 
leads  to  the  indictment  is  a  confession,  and  that  the  accused 
is  indicted  shortly  after,  but  the  trial  is  set  down  close  to 
the  reasonable  time  limit.  Let  our  final  assumption  be  that 
the  accused's  confession  is  in  danger  of  being  inadmi ssable , 
or  that  other  evidence  has  been  lost  or  a  valuable  witness 
dies,  and  the  state  needs  an  adjournment  to  seek  out  more 
evidence.  Under  the  information  laid  definition  of  a  charge, 
the  state  would  not  be  allowed  to  argue  that  the 
pre-indictment  delay  is  relevant  to  the  adjournment.  Surely, 
this  hinders  the  administration  of  justice.  It  is 
respectfully  submitted  that  the  test  does  not  come  close  to 
accomplishing  the  goals  of  the  right  to  be  tried  within  a 
reasonable  time. 


3 .  A  Proposed  Test:  A  Flexible  Approach 


To  reach  the  goals  of  the  right,  our  courts  should 
use  a  flexible  approach.  Further,  pre-indictment  delay 
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should  be  considered  when  some  of  the  right's  goals  are  in 
jeopardy . 


One  of  the  goals  sought  by  the  right  is  that  the 
defence  shall  not  be  impaired.  Clearly,  undue  pre-indictment 
delay  can  imperil  a  defence.  Further,  consideration  of 
pre-indictment  delay  allows  the  courts  to  monitor  abusive 
state  conduct.  To  abdicate  the  role  of  protecting 
individuals  in  the  face  of  blatant  police  or  prosecutorial 
abuse  is  nothing  short  of  shocking.  These  goals  of  the  right 
go  unheeded  with  the  inf ormat ion- laid  test;  they  are 
protected  by  considering  pre-indictment  delay. 

The  test  which  best  meets  the  goals  of  the  right  is 
as  follows: 

"When  the  situation  of  the  person 
concerned  has  been  affected^s  a  result  of 
the  suspicion  against  him". 

This  is  the  test  our  courts  should  use  in 
determining  when  one  is  charged.  This  test  provides 
protection  to  the  person  who  needs  it.  We  do  not  give 
indigents  the  right  to  counsel  if  there  is  no  reason.  We  do 
not  supply  interpreters  to  people  who  do  not  need  them.  Why 
then,  should  we  not  provide  the  right  to  be  tried  within  a 
reasonable  time  to  a  person  whose  situation  is  being  affected 
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as  a  result  of  the  suspicion  against  him?  The  goals  of 

s. 11(b)  are  best  met  by  this  test. 

The  rights  holder  is,  at  this  point,  in  need  of 
protection  from  the  adverse  effects  inherent  in  long 
proceedings.  When  investigations  begin,  the  accused  usually 
has  his  situation  affected.  The  anxiety  of  a  unduly 
prolonged  investigation  can  now  be  guarded  against.  The 
public  scorn  of  being  a  prime  suspect  can  also  be  guarded 

against.  Further,  unduly  prolonged  investigations  which 
disrupt  the  family,  friendship  and  employment  relationships 
would  now  be  under  the  purview  of  the  right.  The  punitive 

effect  such  prolonged  investigations  may  have  on  other 

associations,  the  individual's  free  speech  and  participation 
in  unpopular  causes  would  also  be  protected. 

While  the  suspicion  aroused  by  an  unduly  prolonged 
investigation  may  cause  a  loss  of  employment  or  a  loss  of 
promotion,  legal  costs  are  undoubtably  increasing  to  the 
prudent  person  attempting  to  mount  as  best  a  defence  as  is 
possible.  Again,  a  swift  trial  may  be  the  only  method  for 
one  who  has  a  cloud  of  suspicion  cast  over  him  to  exonerate 
himself.  All  of  these  interests  are  protected  by  this  test; 
they  are  not  protected  by  the  information  laid  date. 
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Further,  many  of  society's  interests  could  now  be 
protected.  Some  may  argue  that  society  was  not  given  the 
right  to  try  within  a  reasonable  time,  but  rather  the  duty  to 
try  within  a  reasonable  time.  While  this  may  be  a  fair 
argument,  should  we  not  choose  a  definition  or  test  which  can 
most  readily  accommodate  society's  interests  over  one  that 
conflicts  with  them?  It  is  submitted  that  the  test,  if 
possible,  should  accommodate  those  interests.  Here,  the  test 
is  clearly  superior  to  the  information  laid  test. 

As  was  stated  earlier,  the  greater  the  time  lapse 
from  the  commission  of  the  offence  to  the  date  of  verdict, 
the  lesser  the  deterrent  value.  Society  has  a  vested 
interest  that  will  remain  unprotected  without  some  pre-charge 
considerations.  Further,  society's  interests  in  retribution, 
compensation  and  ensuring  criminals  are  no  longer  at  large 
and  brought  to  trial  are  also  met  by  this  test.  The 
situation  affected  test  is  proposed  over  the  date  of  the 
offence  test,  as  the  authorities  may  remain  unaware  of  the 
commission  of  the  offence  for  some  time.  The  state  cannot  be 
held  liable  for  failing  to  uncover  a  cleverly  diguised  crime. 
However,  once  discovered,  society  has  a  legitimate  right  to 
demand  a  speedy  disposition  of  the  matter.  The  earliest  they 
can  reasonably  ask  for  this  is  when  an  investigation  focuses 
on  the  suspected  perpetrator,  which  is  usually  the  date  the 
situation  of  the  accused  becomes  affected. 
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Outside  of  the  Canadian  authorities  already  referred 
to  under  s. 11(b)  advocating  scrutiny  of  pre-indictment  delay, 
other  consitutional  jurisprudence  supports  examination  of 
pre-indictment  delay.  The  European  Convention,  which  our 
Charter  is  modelled  after,  uses  the  situation  affected  test, 
which  does  include  pre-indictment  delay.  The  Judicial 
Committee  of  the  Privy  Council  recently  interpreted  a  similar 
clause  under  the  Jamaican  Constitution.^  There,  s.20  read 
as  follows: 


Whenever  any  person  is  charged  with  a 
criminal  offence  he  shall  ...  be  afforded 
a  fair  hearing  within  a  reasonable  time. 

Despite  the  fact  the  right  here  appears  to  apply 
only  where  a  person  is  charged,  the  Privy  Council  was  of  the 
view  that  pre-indictment  delay  had  to  be  considered. 

Lord  Diplock  stated  that  the  passage  of: 


...  3  1/2  years  after  the  event  that  gave 
that  rise  to  the  charges  ...  would  not,  in 
the  ordinary  way,  have  been  'a  fair 
hearing  within  a  reasonable  9^ime '  as  is 
required  by  section  20(1)  ... 


While  the  majority  decisions  in  the  U.S.  do  not 
consider  pre-indictment  delay  under  their  speedy  trial  right 
clause,  it  could  be  argued  that  their  jurisprudence  is  based 
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on  a  section  less  similar  to  ours  than  the  European 
Convention  or  the  Jamaican  Constitution.  Further,  one  can 
argue  the  more  reasoned  dissents  and  dicta  in  the  those 
cases,  particularly  Brennan,  J.  ,  in  Dickey  and  the  minority 
in  Marion .  One  can  always  argue  the  pre-Charter  abuse  of 
process  cases,  which  have  at  least  modified  and  distinguished 
Rourke ,  as  well  as  the  dicta  from  Krannenberg . 

D.  "With  an  Offence":  What  is  "An  Offence" 


From  the  Special  Joint  Committee  on  the  Constitution 

of  Canada  Proceedings,  the  drafters  stated  that  an  offence 

"deals  with  federal  offences  [and]  it  deals  with  provincial 
9  8 

offences.  It  therefore  covers  not  only  Criminal  Code 

offences,  but  other  federal  statutes.  The  same  is  true  for 
all  provincial  statute  offences.  But  what  about  regulatory 
boards  or  associations  empowered  to  take  action  against  its 
members?  Are  these  of f ences  under  s. 11(b)? 

Morris  Manning,  Q.C.,  in  his  text  entitled  Rights , 

9  9 

Freedoms  and  the  Courts,  states  regulatory  offences  are 
covered  by  this  section.  While  citing  no  authority  for  this 
proposition,  he  comes  to  this  conclusion  as  the  result  of 
comparing  the  Charter  with  the  European  Convention.  There, 
as  he  notes,  the  restrictive  term  used  is  any  criminal 
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charge .  He  cites  a  Convention  case  where  the  right  was  held 
to  extend  to  criminal  charges  under  the  ordinary  penal  code 
but  not  to  civil  servants  charged  with  disciplinary  offences. 

Manning  states  that: 

The  difference  in  wording  between  the 
Charter  and  the  Convention  illustrates  the 
intent  by  the  drafters  of  the  Charter  to 
have  section  11  cover  all^of fences  and  not 
just  criminal  offences. 

It  should  be  remembered,  however,  that  the  European 
Convention's  Article  5(3)  (right  to  trial  within  a  reasonable 
time  or  release  pending  trial)  applies  to  everyone  arrested 
or  detained  pursuant  to  Article  5(1) (c),  which  allows  arrest 
and  detention  on  the  reasonable  suspicion  of  a  person  having 
committed  an  offence.  This  proves  of  little  assistance 
however,  as  most  regulatory  bodies,  such  as  law  societies, 
nursing  and  medical  associations,  do  not  have  the  power  to 
arrest  or  detain  an  accused. 

In  Konig  the  Commission  held  that  Article  6(1) 

did  provide  protection  against  dilatory  proceedings  against  a 
doctor  facing  license  suspension.  This  case  was  later 
affirmed  by  the  Court  and  the  Committee  of  Ministers. 
However,  the  Commission  held  that  the  protection  is  extended 
by  the  right  in  Article  6(1)  to  have  one's  "civil  rights  and 
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obligations"  determined  in  a  reasonable  time.  This  is  not 

.  .  i  o  ? 

contained  in  s. 11(b)  of  the  Charter. 

The  American  decisions  are  of  little  assistance  as 
well.  It  specifically  limits  the  speedy  trial  right  to  "all 
criminal  prosecutions".  The  Canadian  common  law  position 
offers  limited  assistance.  Some  cases  have  held  that  an 
"offence"  applies  only  to  a  federal  statute,  but  those  were 
in  direct  relationship  to  the  right  of  a  police  officer  to 
arrest.103 
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In  R^_  v.  Howard ,  the  court  held  that  where  a 

person  deliberately  leads  police  to  believe  another  person 

has  committed  a  provincial  offence,  that  person  is  guilty  of 

public  mischief.  For  the  purposes  of  s.128  of  the  Criminal 

Code  (  1970),  offence  "is  the  equivalent  of  a  'breach  of  law 

105 

involving  penal  sanction'".  The  court  held  that  the 

"offence",  in  this  respect,  included  "a  breach  which  is 

contrary  to  a  federal  law,  or  a  provincial  law,  or 

otherwise".106  This  definition,  however,  only  defines  what 

107 

is  already  known,  meaning  federal  and  provincial  offences. 

The  only  other  definition  in  the  Charter  cases  is 
the  one  previously  examined  in  determining  when  one  is 
charged.  There,  the  courts  have  held  it  was  either  on  the 
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date  the  information  was  laid  or  when  the  indictment  is 
preferred.  If  this  definition  is  used,  one  is  never  charged 
with  regulatory  offences  by  information  or  indictment.  If  we 
use  the  other  interpretation,  that  being  that  a  person 
charged  with  an  offence  only  defines  the  status  of  one  who 
has  the  right  to  be  tried  within  a  reasonable  time,  the 
problem  of  interpreting  what  an  offence  is  still  remains. 

( i )  Defining  an  Offence 

If  one  examines  the  evils  the  right  was  meant  to 
combat,  the  right  should  extend  to  proceedings  of 

administrative  boards  that  can  levy  penalties  or  restrict 
freedoms  for  offences  under  its  mandate.  The  evils  the  right 
was  meant  to  alleviate  may  all  be  suffered  by  a  person  in 
this  situation.  The  anxiety,  public  scorn,  affect  on  family, 
friends  and  the  person's  employment  remain.  Certainly,  these 
proceedings  will  curtail  one's  associations.  As  well, 
society's  interests  are  protected  by  this  interpretation. 
The  deterrent  value  and  protecting  society  from  incompetent 
or  malicious  behavior  would  be  patrolled.  Further, 

protecting  individuals  from  arbitrary  or  abusive  procedures 
could  also  be  guarded  against.  Finally,  prolonged 

proceedings  can  impair  the  individual's  ability  to  mount  a 
defence  as  easily  as  it  can  with  federal  or  provincial 


offences.  An  administrative  board,  empowered  to  determine 
whether  one's  conduct  amounts  to  conduct  deserving  sanction, 
and  with  the  power  to  levy  sanctions,  either  by  monetary  fine 
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or 

s . 


suspension 
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11(b)  . 


of  priviledges, 


should  be  subject  to 


However,  two  cases  have  held  that  the  term  "offence" 

does  not  include  disciplinary  proceedings.  In  Re  James  and 

109 

Law  Society  of  British  Columbia,  the  British  Columbia 

Supreme  Court  held  that  Law  Society  disciplinary  proceedings 
are  civil  in  nature,  with  Murray,  J.,  stating  that  the 
petitioner  had  not  been  "'charged  with  an  offence'  within  the 
meaning  of  s.ll."11^  In  v.  Mingo  et  al . ,  111  Toy,  J.  ,  held 
that  "inmate  offences"  and  "disciplinary  offences"  in  the 
Penitentiary  Services  Regulations,  C.R.C.  1978  c.1251,  are 

not  "offences"  under  s.ll.  Toy,  J.,  held  that  historically, 
inmate  and  disciplinary  offences  "have  not  been  recognized  as 
offences  against  public  as  opposed  to  private  or  domestic 
laws."112 


The  case  of  Re  Feige  and  Government  Board  of  Denture 

1  I  -D 

Therapists ,  is  the  only  case  that  implies  professional 

disciplinary  proceedings  are  subject  to  the  Charter.  There, 
the  appellant  unsuccessfully  attacked  his  conviction  of 
professional  misconduct  on  the  grounds  that  he  was  forced  to 
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give  evidence  against  himself.  While  the  court  decided 
against  the  appellant  on  the  grounds  that  the  Charter  had  no 
retroactive  effect,  they  impliedly  accept  the  notion  that 
professional  misconduct  allegations  are  offences  for  the 
purpose  of  s. 11(c).  If  the  right's  goals  are  considered, 
this  interpretation  is  correct.114 

E.  "Has  The  Right" 

It  is  appropriate  now  to  examine  two  issues  relating 
to  this  right.  The  first  is  if  and  when  this  right  must  be 
asserted  by  the  person.  Secondly,  what,  if  anything,  may 
constitute  a  waiver  of  this  right. 

It  is  clear  from  pre-Charter,  American,  European 
Convention  and  Charter  jurisprudence  that  an  active  attempt 
by  the  defendant  to  delay  his  trial  may  never  be  used  to 
support  a  claim  that  the  right  has  been  violated.  This 
proposition  is  supported  by  common  sense  and  our  notion  of 
justice.  Just  as  delaying  tactics  may  not  be  used  to  support 
such  a  claim,  a  cleverly  concealed  criminal  act  should  never 
be  used  in  favour  of  a  defendant  who  claims  pre-indictment 
delay  has  harmed  his  defence  or  prejudiced  him.  If  he  is 
responsible  for  the  delay,  he  must  certainly  reap  the  natural 
consequences  of  it. 
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But  what  of  the  defendant  who  fails  to  assert  his 

right  to  be  tried  within  a  reaonable  time?  Does  he  in  fact 

lose  or  waive  his  right?  Pre-Charter  jurisprudence  on  the 

abuse  of  process  issue  shows  that  in  general,  acquiescence  to 

Crown  adjournments  does  not  assist  one  in  claiming  abuse  of 

process  or  prosecutorial  laches.  Further,  the  United  States 

Supreme  Court  jurisprudence  clearly  shows  that  while  failing 

to  assert  one's  right  does  not  amount  to  a  waiver  of  that 
115  . 

right,  it  is  a  factor  to  be  considered  in  the  inquiry  as 
to  whether  the  right  has  been  violated.  The  European 
Convention  jurisprudence  has  rarely  touched  on  this  issue, 
noting  it  only  as  a  factor  to  be  weighed  in  the  defendant's 
favour  when  he  has  made  attempts  to  speed  up  the 
investigations  and  court  procedures.  The  decided  Charter 
cases  to  date  have  placed  various  degrees  of  emphasis  on  the 
assertion  of  this  right.  ^  Most  cases,  however,  clearly 
recognize  it  as  a  matter  to  be  considered. 

(i)  The  Role  of  Demand  and  Waiver:  Do  We  Need 
It? 


As  was  noted  in  the  pre-Charter  review,  consent  to 
Crown  adjournments  will  usually  weigh  against  the  defendant 
arguing  an  abuse  of  process.  This  appears  to  limit  one's 
ability  to  argue  an  abuse  of  process  only  to  a  point .  Once 
the  delay  becomes  too  great,  Canadian  courts  have  found  an 


abuse  of  process  despite  the  defendant's  consent  to  all  or 
most  of  the  adjournments. 
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Most  of  the  decided  Charter  cases  have  used  the 

demand  or  assertion  of  right  factor  in  the  balancing  process. 

•  ■  117 

This  is  adopted  from  Barker  v.  Wingo,  where  Powell,  J.  , 

speaking  for  the  majority,  refers  to  the  demand  waiver 

doctrine . 


The  demand  waiver  doctrine  provides 
that  a  defendant  waives  any  consideration 
of  his  right  to  speedy  trial  for  any 
period  prior  to  which  he  has  not  demanded 
a  trial.  Under  this  rigid  approach,  a 
prior  demand  is  a  necessary  condition  to 
the  consideration  of  the  speedy  trial 
right . 


Powell,  J.  ,  rejects  this  doctrine,  citing  many  of 
the  reasons  given  by  Brennan,  J.,  in  Dickey .  He  further 
cites  the  American  Bar  Association  Project  on  Standards  for 
Criminal  Justice,  which  argues  that  the  defendant  may  not  be 
aware  of  the  necessity  to  demand  a  speedy  trial,  as  well  as 
the  conflict  with  the  public  interest  in  the  prompt 
dispositon  of  criminal  cases. 


The  trial  of  a  criminal  case  should 
not  be  unreasonably  delayed  merely  because 
the  defendant  does  not  think  that  it  is  in 
his  best  interest  toH9seek  prompt 
disposition  of  the  charge. 
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He  then  accepts  the  rule  that  the  defendant's 

assertion,  or  failure  to  assert  his  right  to  a  speedy  trial, 

is  one  of  the  "factors  to  be  considered  in  an  inquiry  into 

the  deprivation  of  the  right".  The  rule  still  "places  the 

primary  burden  on  the  courts  and  the  prosecutors  to  assure 
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that  cases  are  brought  to  trial".  The  approach  the  Court 

accepts  is  a  "balancing  test,  in  which  the  conduct  of  both 
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the  prosecution  and  the  defendant  are  weighed". 


The  reasoning  behind  it  is  that  in  general,  delay 
works  in  favor  of  the  accused.  It  is  therefore  considered 
unfair  for  the  defendant  to  take  advantage  of  delay  without 
objection  and  then  to  argue  his  rights  have  been  denied 
without  having  asserted  them. 

The  Court  therefore  affirmed  Barker's  conviction. 
Powell,  J.,  summarized  as  follows: 


We  do  not  hold  that  there  may  never 
be  a  situation  in  which  an  indictment  may 
be  dismissed  on  speedy  trial  grounds  where 
the  defendant  has  failed  to  object  to 
continuances.  There  may  be  a  situation  in 
which  the  defendant  was  represented  by 
incompetent  counsel,  was  severely 
prejudiced,  or  even  cases  in  which  the 
continuances  were  granted  ex  parte.  But 
barring  extraordinary  circumstances,  we 
would  be  reluctant  indeed  to  rule  that  a 
defendant  was  denied  this  constitutional 
right  on  a  record  that  strongly  indicates, 
as  does  this  one,  that  the  defendant  did 
not  want  a  speedy  trial.  We  hold, 
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therefore,  that  Barker  was  not  deprived  of 
his  du a.  process  right  to  a  speedy 
trial 

A  concurring  judgment  was  delivered  by  White,  J.  , 
which  was  concurred  in  by  Brennan,  J.  They  held  that  the 
result  would  have  been  otherwise  had  it  not  been  apparent 
that  Barker  "so  clearly  acquiesced  in  the  major  delays". 

The  minority  stated  the  following: 


It  is  also  true  that  many  defendants 
will  believe  that  time  is  on  their  side 
and  will  prefer  to  suffer  whatever 
disadvantages  delay  may  entail.  But,  for 
those  who  desire  an  early  trial,  these 
personal  factors  should  prevail  if  the 
only  countervailing  considerations  offered 
by  the  State  are  those  connected  with 
crowded  dockets  and  prosecutorial  case 
loads.  A  defendant  desiring  a  speedy 
trial,  therefore,  should  have  it  within 
some  reasonable  time;  and  only  special 
circumstances  presenting  a  more  pressing 
public  need  with  respect  to  the  case 
itself  should  suffice  to  justify  delay. 
Only  if  such  special  considerations  are  in 
the  case  and  if  they  outweigh  the 
inevitable  personal  prejudice  resulting 
from  delay  would  it  be  necessary  to 
consider  whether  there  has  been  or 
be  prejudice  to  the  defense  at  trial. 


The  minority  cited  United  States  v. 


Marion 
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to 


[T]he  major  evils  protected  against 
by  the  speedy  trial  guarantee  exist  quite 
apart  from  actual  or  j^gsible  prejudice  to 
an  accused's  defense. 


conclude: 


Ill 


However,  it  is  appropriate  to  review  the  rationale 
behind  it.  As  Brennan,  J.,  stated  in  his  concurring  opinion 
in  Dickey ,  there  are  a  number  of  problems  with  the 
proposition  that  delay  is  welcomed  by  the  accused  as  it 
usually  operates  in  his  favor.  He  stated  that: 


1.  It  is  not  always  true,  and  may  not  only  hurt 
the  defence,  but  certainly  prolongs  the  anxiety 
and  financial  burden,  and 

2.  It  hurts  both  side's  ability  to  present  their 
case,  aj^gtherefore  does  not  inherently  benefit 
either . 


He  also  looks  at  the  right  itself .  As  it  is  a 

fundamental  right,  waiver,  which  is  an  intentional 

relinquishment  of  a  right,  is  something  the  courts  must 
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indulge  every  reasonable  presumption  against.  As  it  is  a 

safeguard  for  both  the  accused  and  society,  he  doubts  that 

affirmative  action  is  needed  to  preserve  the  right,  but 
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rather  that  affirmative  action  is  required  to  waive  it. 


Further,  as  was  so  patently  clear  in  Dickey ,  the 

accused  has  no  duty  or  power  to  bring  himself  to  trial. 

Brennan,  J.  believes  we  are  misallocating  the  burden,  as  the 

state  is  responsible  and  the  only  one  with  the  power  to  bring 
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on  a  trial.  Further,  as  the  majority  stated  in  Barker  v. 

Wingo,  a  trial  should  not  be  subject  to  unreasonable  delay 


simply  because  an  accused  does  not  think  that  it  is  in  his 
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best  interest  to  seek  a  prompt  disposition  of  his  charge. ^3 
Finally,  an  accused  may  not  realize  his  right  to  a  speedy 
trial  until  it  becomes  apparent  that  it  has  come  close  to 
being  violated.  The  accused  will  only  then  be  heard  to 
complain  a  first  time,  and  will  be  prejudiced  by  his  failure 
to  complain  earlier. 

Other  factors  in  the  Canadian  criminal  justice 
system  further  compound  the  problem.  Urban  centers  have  a 
growing  backlog  of  cases,  pushing  trial  dates  far  into  the 

future.  Even  with  a  burgeoning  number  of  young  lawyers 

entering  the  system,  senior  criminal  counsel  continue  to 
receive  most  of  the  serious  offences,  resulting  in  booked-up 
calenders  far  exceeding  the  court's  calenders. 

Finally,  what  of  the  practicalities  of  opposing 
Crown  adjournments  where  the  reason  is  valid?  If  one  fails 
to  oppose  it,  this  failure  may  be  deemed  a  waiver  of  the 

accused's  right.  Yet  to  oppose  every  Crown  adjournment  would 
certainly  win  defence  counsel  a  reputation  as  being 
unreasonable.  He  would  not  be  extended  the  professional 
courtesy  himself,  and  would  soon  run  into  opposition  on  all 
of  his  defence  adjournment  applications.  Consenting  to 

adjournments  is  a  natural  consequence  of  practising  at  the 
criminal  bar.  To  impute  a  waiver  of  an  accused's  rights  to 
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him  as  the  result  of  a  lawyer's  professional  courtesy  is 
unfair  to  both  counsel  and  client. 

(ii)  A  Proposed  Method  For  Safeguarding  the 
Right 

The  following  principles  should  apply  in  relation  to 
the  exercise  of  the  right. 

1.  Waiver  of  the  right  should  never  be  assumed 
from  acquiescence.  The  right  is  a  fundamental 
protection,  and  waiver  should  be  express;  "a 
knowledgeable  and  intentional  surrender  of  the 
right" . 

2.  Defence  adjournments  should  not  be  calculated 
in  the  "reasonable  time  period",  unless  they 


are  the 

result 

of  police  or 

Crown  behavior. 

such  as 

supri se 

witnesses  or 

the  failure  to 

provide 

adequate 

particulars  . 

In  practice 

,  for 

all  courts 

to  measure  the 

reasonableness  of  the  time  period  and  the  assertion  of  the 
right,  a  number  of  pratical  proposals  should  be  implemented 
to  protect  an  accused  from  undue  delay. 


A 
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It  is  reasonable  for  the  accused  to  be  informed  of 
his  right  to  be  tried  within  a  reasonable  time.  This  could 
be  done  in  a  number  of  ways.  Firstly,  law  societies  could 
institute  a  practice  whereby  all  lawyers  must  inform  their 
clients  of  their  constitutional  right.  This  would  protect  an 
accused  from  an  overly  busy  lawyer  who  continues  to  juggle 
trial  dates  back  and  forth  to  increase  profits. 

This  should  also  include  a  statement  as  to  what 
dates  the  lawyer  has  available  to  represent  the  accused. 
This  duty  falls  fairly  on  the  lawyer's  shoulders,  as  they  are 
not  only  the  ones  charged  with  protecting  their  client's 
rights,  they  also  profit  from  the  system.  This  practice 
could  be  easily  taught  in  bar  admission  courses. 

Secondly,  the  court  is  in  the  best  position  to 
inform  indigents,  those  who  wish  to  act  on  their  own  behalf, 
and  those  who  wish  to  set  a  trial  date  and  who  state  they 
will  be  getting  a  lawyer,  of  their  right  to  be  tried  within  a 
reasonable  time.  For  the  benefit  of  other  judges  who  may  be 
deciding  on  the  "reasonable  time"  issue,  it  would  not  be 
unfair  to  note  on  the  information  the  first  available  date 
that  the  matter  could  be  heard.  If  an  accused  is 

unrepresented,  he  may  then  seek  out  counsel  to  represent  him 
at  that  time.  If  he  is  represented  and  his  counsel  is 


' 
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unavailable  until  some  later  date,  the  difference  should  not 
be  calculated  against  the  Crown  or  state  in  the  reasonable 
time  calculation. 

Defence  counsel  may  assist  their  clients’  case  by 
having  matters  brought  forward  if  the  first  appearance  is 
still  a  month  or  more  away.  Indeed,  defence  counsel  may  be 
able  to  arrange  their  own  case  load  in  order  to  accommodate 
the  client  who  wishes  a  speedy  trial.  Failure  to  use  these 
techniques  should  not  be  cited  as  evidence  that  one  did  not 
want  a  speedy  trial,  it  is  merely  noted  that  the  defence 
counsel  may  be,  in  practice,  of  great  assistance  in  speeding 
up  the  process. 

The  courts  will  undoubtably  have  to  grapple  with 
their  own  procedures,  and  may  now  have  to  review  their  own 
scheduling  process.  Trials  against  those  in  custody  should 
proceed  before  trials  of  persons  released  on  bail,  as  the 
remand  accused  is  suffering  an  additional  penalty.  Further, 
serious  crimes  may  have  to  be  litigated  before  minor  ones, 
and  matters  involving  alledged  acts  far  in  the  past  may  have 
to  proceed  before  trials  with  alledged  acts  just  past.  If 
this  does  not  occur,  dismissals  on  the  basis  of  a  violation 
of  the  right  may  follow.  Similarily,  criminal  matters  may 
have  to  proceed  before  civil  matters.  Further,  it  is  fair,  as 
the  liberty  of  citizens  is  paramount  over  civil  litigation. 


f*'. 


- 


- 
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The  issue  of  consenting  to  adjournments  and  having 

that  fact  construed  as  acquiescence  to  delay  is  troubling. 

Regardless  of  previous  delay,  the  Crown  is  generally  entitled 

to  an  adjournment  if  they  fall  within  the  boundaries  of 
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Darvi lie  v.  The  Queen.  The  courts  should  place  no 

emphasis  on  the  fact  that  the  accused  consents  to  an 

adjournment.  As  we  have  seen,  there  are  a  number  of  reasons 
why  counsel  may  consent  to  an  adjournment  but  still  wish  for 
the  speedy  disposition  of  the  trial.  While  there  may  be  more 
weight  placed  on  reasons  for  the  adjournment  and  subsequent 
delay  if  the  reasons  are  good  rather  than  poor,  this  should 
be  dealt  with  under  "reasonable  time".  Clearly,  an 
adjournment  requires  a  special  application  and  is  permission 
from  the  court  to  delay  rather  than  lose  the  litigation.  The 
delay  should  be  attributed  to  the  one  seeking  the  adjournment 
and  obtaining  the  benefits.  Finally,  waiver  should  never  be 
assumed  unless  an  express,  informed  waiver  is  made.  The 
right  is  a  major  one  and  it  ought  not  to  be  treated  or 
discarded  lightly. 

F.  "To  Be  Tried" 


When  is  one  "tried"?  Is  it  when  the  trial  itself 
begins  or  ends?  Is  it  on  final  judgment,  after  all  appeals, 
or  after  the  first  conviction  or  acquittal? 


* 
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The  European  Convention  offers  us  great  assistance. 

Not  only  is  the  wording  similar  ("entitled  to  trial  within  a 

reasonable  time",  European  Convention;  "has  the  right  to  be 

tried  within  a  reasonable  time",  Canadian  Charter),  both 

documents  have  two  official  and  equally  authoritative 

languages;  French  and  English.  Both  languages  were  resorted 

to  in  interpreting  the  word  "trial"  in  Wemhof f  v.  West 
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Germany .  There,  the  Court  held  that  the  English  version 

permitted  two  interpretations  (one  being  to  be  brought  to 
trial,  or  the  beginning  of  a  trial,  and  the  other  being 
tried,  or  having  the  matter  disposed  of.)  However,  the  French 
version  permitted  only  one,  that  being  "jugee" ,  or  judgment. 
The  Court  held  the  following: 


It  is  true  that  the  English  text  of 
the  Convention  allows  such  an 
interpretation.  The  word  "trial"  which 
appears  there  on  two  occasions,  refers  to 
the  whole  of  the  proceedings  before  the 
court,  not  just  the  beginning;  the  words 
"entitled  to  trial"  are  not  necessarily  to 
be  equated  with  "entitled  to  be  brought  to 
trial",  although  in  the  context  "pending 
trial"  seems  to  require  release  before  the 
trial  considered  as  a  whole,  that  is, 
before  its  opening. 

But  while  the  English  text  permits 
two  interpretations,  the  French  version, 
which  is  of  equal  authority,  allows  only 
one.  According  to  it,  the  obligation  to 
release  an  accused  person  within  a 
reasonable  time  continues  until  that 
person  has  been  "jugee",  that  is  until  the 
day  of  the  judgement  that  terminates  the 
trial.  Moreover,  he  must  be  released 
"pendant  la  procedure",  a  very  broad 


118 


expression  which  indubitably  covers  both 
the  trial  and  the  investigation. 

Thus  confronted  with  two  versions  of 
a  treaty  which  are  equally  authentic  but 
not  exactly  the  same  the  court  must, 
following  established  international  law 
precedents,  interpret  them  in  a  way  that 
will  reconcile  them  as  far  as  possible. 
Given  that  it  is  a  law-making  treaty,  it 
is  also  necessary  to  seek  the 
interpretation  that  is  most  appropriate  in 
order  to  realize  the  aim  and  achieve  the 
object  of  the  treaty,  not  that  which  would 
restrict  to  the  greatest  possible  degree 
the  obligations  undertaken  by  the  Parties. 
It  is  impossible  to  see  why  the  protection 
against  unduly  long  detention  on  remand 
which  Article  5  seeks  to  ensure  for 
persons  suspected  of  offences  should  not 
continue  up  to  delivery  of  judgment  rather 
than  -p-^ase  at  the  moment  the  trial 
opens . 


Canada  uses  the  same  French  term  and  should  adopt 
this  line  of  reasoning.  It  is  clear  both  languages  are 

equally  authoritative,  and  the  term  should  be  interpreted  in 
a  way  that  will  reconcile  both  versions.  Further,  it  is  also 

clear  that  the  courts  should  do  all  in  their  power  to 

interpret  the  Charter  in  order  to  realize  its  goals  and 
objectives  rather  than  to  restrict  the  obligations  of  the 

state  to  the  narrowest  possible. 


American  law  does  not  offer  as  much  assistance,  as 
it  appears  the  specific  issue  has  not  been  considered  by  the 
Supreme  Court.137  The  other  question  is  when  is  judgment? 
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Is  it  judgment  at  first  instance  or  at  final  appeal?  Does 
the  right  to  be  tried  include  appeal  procedures? 

To  obtain  the  goals  of  the  right,  judgment  should 
include  appeal  procedures.  The  " jugee" ,  or  judgment,  is  not 
final  until  it  has  reached  the  highest  possible  stage  of  the 
court  system.  If  one  examines  the  goals  behind  the  right,  it 
is  apparent  that  they  too  are  best  served  by  defining  "to  be 
tried"  as  the  final  verdict.  Upon  a  reversal  of  a  decision 
and  a  subsequent  second  trial,  undue  delay  may  impair  both 
the  defence  and  the  prosecution's  case.  Failure  to  include 
this  time  period  would  prevent  the  court  from  monitoring 
Crown  or  police  behaviour  which  proves  to  be  malicious.  The 
anxiety,  cost  and  adverse  effect  on  employment,  family  and 
friends  continues  with  no  relief  if  the  courts  abandon  their 
power  to  review  this  period.  Finally,  society's  interests 
are  not  protected  if  the  courts  fail  to  consider  this  time 
period.  A  criminal  back  in  society  as  the  result  of  an  error 
by  a  lower  court  judge  is  as  terrifying  as  the  situation  of 
an  innocent  man  convicted  by  appealable  error.  Neither 


situation  should 

be 

allowed  to  be 

unduly 

protracted . 

The 

power  should  be 

exercised  by  the 

courts 

under 

s . 11 ( b ) 

to 

protect  individuals 

against  unreasonable 

delay 

up  to 

the 

final  verdict,  whether  that  be  at  the  various  Court  of  Appeal 
levels  or  the  Supreme  Court  of  Canada. 


> 

has  been 


Article  6(1)  of  the  European  Convention 
held  to  protect  individuals  up  to  the  point  of  final 
judgment.  This  is  not  to  be  confused  with  Article  5(3)  of 
the  Convention,  which  ends  the  period  of  remand  upon  initial 
conviction  and  thereafter  treats  the  person  as  a  serving 
prisoner  and  unentitled  to  Article  5(3)  protection.  The 
major  reasoning  behind  the  European  interpretation  appears  to 
be  the  French  version  "jugee" ,  meaning  final  judgment.  The 
European  Court  also  noted  in  Wemhof f  that: 


There  is  furthermore  no  reason  why 
the  protection  given  to  the  persons 
concerned  against  the  delays  of  the  courts 
should  en^Lgat  the  first  hearing  of  the 
trial  .  .  . 


In  more  recent  cases,  the  European  Commission  has 
held  the  protection  of  Article  6(1)  extends  to  the  point 
where  the  accused  is: 


...  no  longer  affected  by  his  being  the 
subject  of  a  criminal  charge.  This  is  the 
case  when  a  decision  has  been  arrived  at 
on  the  charges  in  the  form  of  an  acquittal 
or  a  conviction,  even  if  this  decision  is 
given  by^a  court  of  appeal  deciding  on  the 
charge . 

The  latest  pronouncement  on  the  issue  came  in  Eckle 
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v.  The  Federal  Republic  of  Germany. 


. 
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In  the  event  of  conviction,  there  is 
no  'determination  ...  of  any  criminal 
charge',  within  the  meaning  of  Article 
6(1),  as  long  as  the  sentence  is  not 
definitively  fixed.  Thus,  in  the 
Ringei sen  judgment  the  Court  took  as  the 
close  of  the  proceedings  the  date  on  which 
the  trial  court  had  decided,  following 
appeal  proceedings,  that  the  entire  period 
spent  by  the  applicant  in  detention  on 
remand  should  be  reckoned  as  part  of  the 
sentence . 

Consequently,  the  period  to  be  taken 
into  account  ended  on  23  January  1978  when 
the  Koblenz  Court  of  Appeal  delivered  its 
judgments  upholding  the  cumulative 
sentences  pronounced  by  the  Regional  Court 
on  24  November  1977. 

The  Cologne  proceedings,  for  their 
part,  came  to  a  close  on  21  September  1977 
when  the  Regional  Courj:^  ordered 
discontinuance  of  prosecution. 


It  is  suggested  that  the  European  Convention 
jurisprudence,  the  plain  reading  of  the  French  version,  and 
an  examination  of  the  goals  of  the  right  all  support  the 
proposition  that  a  person  is  tried  when  they  receive  final 
judgment . 


G.  "Within  a  Reasonable  Time 


What  is  a  "reasonable  time"?  Undoubtably  the  most 
difficult  concept  to  define  precisely,  it  is  not  foreign  to 
Canadian  courts.  Our  negligence  tort  law  developed  the 
standard  of  the  "reasonable  man".  Reasonable  is  defined  in 
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Webster's  as  being  "within  the  bounds  of  reason,  not  extreme, 
not  excessive."  Reasonable  is,  by  its  nature,  comparative. 
What  time  period  is  reasonable  for  one  set  of  facts  may  be 
unreasonable  for  another.  The  only  assistance  on  the  actual 
time  period  that  Canadian  courts  will  receive  from 

jurisprudential  sources  is  the  pre-Charter  case  law  on  abuse 
of  process. 

This  is  so  for  two  reasons.  The  first  is  that,  by 
its  very  nature,  the  European  and  American  systems  are  very 
different  from  ours.  The  European  Convention  governs  systems 
which  have  pre-investigation  stages  by  both  police  and  the 
courts.  The  time  period  for  some  of  the  investigations 
extends  past  17  years.  The  Americans  also  have  a  complex 
appeal  procedure,  which  can  continue  an  appeal  for  a  decade. 

The  second  reason  for  using  Canadian  pre-Charter 
jurisprudence  is  that  it  provides  us  with  a  rough  guide-post 
as  to  what  is  reasonable.  Judges  know  how  long  it  usually 
takes  to  bring  a  matter  to  trial.  Most  have  been  lawyers, 
and  have  an  intimate  knowledge  of  what  a  reasonable  time  is. 
Furthermore,  the  abuse  of  process  cases  show  us  what  an 
unreasonable  time  is.  In  the  Canadian  context,  it  is  our 
only  reference  point. 
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( i )  Length  of  the  Delay 

This  is  usually  the  first  issue  to  be  considered  by 
those  contemplating  s. 11(b).  It  has  been  treated  as  a  form 
of  "triggering  mechanism"  in  the  United  States.  That  is,  the 
question  of  whether  one  has  been  denied  the  right  to  a  speedy 
trial  is  not  considered  until  there  exists  a  period  of  time 
which,  unexplained,  prima  facie  violates  the  right  to  a 
speedy  trial.  In  Barker  v.  Wingo ,  the  Court  held  that  this 
delay  must  be  so  long  that  the  defendant  is  presumably 
prejudiced .  While  the  length  of  the  delay  must  be  looked  at, 
using  the  test  of  "presumably  prejudiced"  is  a  poor  one  with 
little  value.  The  three  immediate  criticisms  that  come  to 
mind  are  as  follows. 


Firstly,  "presumptions  are  matters  of  law 
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independent  of  variable  facts  or  circumstances".  As 

Professor  H.  R.  Uviller  points  out: 


Moreover,  as  actual  prejudice  is 
later  described  a  period  sufficiently  long 
presumptively  to  constitute  oppression  and 
endanger  the  integrity  of  the  defense 
would  be  considerably  longer  than  that 
following  which  the  defense  appropriately 
may  demand  justification  for  the  delay. 
In  addition,  by  waiting  for  the 
presumption  of  prejudice  to  arise,  the 
defence  may  be  taxed  wit^the  rejoinder  of 
acquiescence  or  waiver. 
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Secondly,  and  just  as  important,  our  right  is  not 
the  right  to  a  speedy  trial;  it  is  the  right  to  be  tried 
within  a  reasonable  time.  It  may  be  that  in  the 

circumstances,  some  delay  is  reasonable  to  help  both  the 
Crown  and  defence  prepare  their  case.  In  fact,  as  we  have 
seen  from  some  of  the  pre-Charter  cases,  some  trial  dates  set 
too  soon  after  the  offence  were  deemed  to  be  unreasonable  and 
abusive.  The  test  of  presumably  prejudiced  does  not  consider 
the  other  side  of  reasonable  time,  that  being  a  trial  too 
soon . 


Finally,  as  a  presumption  is  a  matter  of  law  and 
independent  of  variable  facts  or  circumstances,  it  is  of  no 
assistance  in  determining  reasonableness,  which  by  its  nature 
is  dependent  on  its  facts.  A  three  month  delay  may  be 
unreasonable  if  the  accused  presses  for  an  early  trial  as  a 
result  of  the  fact  his  two  alibi  witnesses  are  dying  from 
cancer.  If  he  cannot  prove  actual  prejudice  when  both  die, 
and  as  a  three  month  delay  does  not  presumably  prejudice  the 
defence,  it  appears  the  defendants  claim  would  not  get  past 
the  first  stage. 

The  courts  should  discard  this  notion  and  simply 
look  at  the  length  of  the  delay.  If  it  is  three  months  and 
there  are  no  circumstances  such  as  the  ones  mentioned  above. 
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the  court  will  undoubtably  find  no  breach.  They  will  simply 
state  that  it  fell  within  the  reasonable  time  period.  By 
always  looking  at  the  actual  time  period,  we  will  continue  to 
safeguard  the  rights  of  those  caught  in  peculiar 
circumstances.  The  Convention  jurisprudence  has  not 
developed  a  "presumptive  prejudice"  test. 

( ii )  Reasons  for  the  Delay 

This  is  the  one  factor  all  jur sidict ions  review.  In 
general,  the  reasons  for  delay  have  been  categorized  under 
three  heads.  The  first  is  delay  resulting  from  the  conduct 
or  at  the  behest  of  the  accused.  These  delays  are  never 
weighed  against  the  state.  It  is  the  accused  who  is 
responsible  for  the  delay  and  he  must  bear  the  responsibility 
for  it. 


The  only  time  an  accused's  adjournment  should  weigh 
against  the  state  is  when  the  state  is  responsible  for,  in  a 
direct  or  indirect  fashion,  the  delay.  Such  a  fact  situation 
could  occur,  for  instance,  where  evidence  has  been  withheld 
from  the  accused  and  where  an  adjournment  is  needed  to 
off-set  the  surprise.  Another  variation  of  this  situation 
could  be  where  the  Crown  withholds  case  law  from  the  accused, 
who  requires  an  adjournment  to  study  the  law.  Of  course,  the 
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state  should  equally  not  have  time  run  against  it  if  it  has 
evidence  or  case  law  withheld  from  it,  requiring  a  Crown 
sponsored  adjournment  application. 

The  second  category  is  often  classified  as 
"neutral".  In  Barker  v.  Wingo ,  the  Court  described  these 
reasons  as  valid  reasons,  and  gave  as  an  example  missing 
witnesses.  However,  this  position  was  criticized  by 
Professor  Uviller,  as  it  did  not  spell  out  what  was  to  be 
done  with  such  delays.  Did  it  mean  that  the  delay  was  never 
to  be  calculated  against  the  state,  even  if  demonstrable  harm 
could  be  shown?  If  all  it  meant  was  that  adjournments  should 
be  granted  for  brief  periods  for  these  reasons,  the  statement 
was  self-evident  and  unhelpful.  Other  "neutral"  reasons 
given  in  Barker  include  negligence  and  court  congestion. 

The  only  "neutral"  reason  which  should  not  weigh 
heavily  against  the  state  are  delays  which  are  out  of  the 
state's  control.  Such  reasons  include  missing  witnesses  or 
ill  judges  or  prosecutors.  Even  then  however,  after  a  number 
of  such  uncontrollable  delays,  the  fact  that  no  one  is  to 
blame  must  be  outweighed  by  the  potential  prejudice  to  the 
accused.  The  right's  goal  is  not  to  punish  wrong-doers  who 
cause  delay,  but  rather  to  safeguard  the  person's  right  to  be 
tried  within  a  reasonable  time. 
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Other  "neutral"  reasons  cited  by  the  United  States 
Supreme  Court,  such  as  negligence  and  overcrowded  courts,  do 
not  naturally  fit  into  a  category  that  weighs  against  neither 
party.  While  some  court  congestion  is  natural,  there  must  be 
a  point  where  the  delay  becomes  unreasonable.  Further,  it  is 
the  state  that  is  responsible  for  funding  and  operating  the 
court  system.  They  are  the  only  ones  responsible  for  such 
delays,  and  the  only  ones  with  the  power  to  change  it. 
Clearly,  the  state  has  the  duty  to  try  a  person  within  a 
reasonable  time.  It  is  not  unreasonable  for  the  courts  to 
police  their  own  procedures.  Their  failure  to  do  so  would  be 
tacit  approval  of  what  may  amount  to  unreasonable  delays  and 
an  inability  to  enforce  the  person's  right.  Such  was  never 
contemplated  by  the  drafters  of  the  section. 

Finally,  negligence  is  hardly  what  one  would 
consider  a  "neutral  reason".  This  is  clearly  one 

interpretation  that  we  should  not  adopt  from  the  Americans. 
Just  as  we  do  not  allow  an  accused's  own  negligence  (i.e. 
failing  to  contact  a  lawyer  until  the  morning  of  the  trial) 
to  operate  in  his  favor,  we  should  not  condone  Crown 
negligence.  Whatever  the  reasons  for  the  delay,  it  has  the 
same  potential  for  harm.  The  problem  with  treating  negligent 
and  wilful  delay  differently  is  that  the  courts  appear  to  be 
placing  the  burden  of  showing  mala  fides  by  the  Crown  on  the 
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accused.  Yet  how  can  he  know,  let  alone  show,  the  reason  for 
the  prosecution's  dereliction  of  his  case?  The  only  one  who 
does  know  is  the  prosecutor  and  it  is  he  who  should  bear  the 
responsibility  of  explaining  it.  The  deterrent  value  of 
treating  both  the  same  remains;  one  can  be  deterred  from 
wilful  delay  as  well  as  be  careful  about  dereliction  of 
duties.  In  summary,  the  only  neutral  reason  should  be  one  in 
which  the  Crown  or  state  has  no  control.  Even  then,  once  it 
reaches  a  certain  point,  it  must  surely  lose  its  neutrality 
and  weigh  against  the  state. 

The  third  category  is  delay  attributable  solely  to 
the  Crown.  This  should  include  wilful  or  negligent  delay. 
Examples  are  setting  trial  dates  and  asking  for  adjournments 
when  the  Crown  knew  or  ought  to  have  known  that  the  police 
officer  or  witness  would  be  on  holiday.  Other  sources  of 
delays  include  simply  failing  to  be  ready. 

As  was  argued  earlier,  pre-charge  delay  should  be 
considered.  This  results  in  a  review  of  the  police 

investigation,  as  well  as  the  decision  to  prosecute.  It  does 
not  demand  a  new  standard  of  police  officials;  it  simply 
requires  that  they  act  reasonably  and  in  accord  with  the 


Constitution. 
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A  major  concern  is  how  delay  will  be  viewed  when  it 
is  the  result  of  the  exercise  of  an  accused's  right.  Does  an 
accused  have  to  cooperate  with  the  authorities  to  argue  a 
violation?  Or  if  he  uses  every  appeal  and  challenge  to  the 
proceeding,  is  this  to  be  treated  the  same  in  all 
proceedings?  Is  a  different  test  to  be  used  in  a  jury  trial 
than  a  trial  before  a  judge  alone? 

The  problem  has  been  dealt  with  by  the  European 

Commission  and  Court.  A  pragmatic  test  without  relying  on 
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presumptions  has  been  developed.  This  may  have  been 
necessitated  by  the  fact  that  there  are  numerous  countries 
with  various  procedures  subject  to  the  Convention.  This 
reasoning  is  applicable  to  the  Canadian  context.  In  Canada, 
there  are  numerous  charges,  fact  situations  and  criminal 
justice  procedures  that  necessitate  a  different  view  of  what 
is  reasonable. 

In  Huber ,  the  Commission  discussed  how  they  would 
deal  with  an  accused's  obstructive  behavior  and  his  reliance 
on  procedural  rights. 

A  preliminary  question  arises  in  this 
context,  namely  to  what  extent  the 
applicant's  own  conduct  is  at  all  relevant 
to  the  general  issue  here  under 
consideration.  The  Commission  observes 
that  a  distinction  must  be  made  between 
three  forms  of  action  in  this  context: 


(*! 
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firstly,  the  accused  person’s  reliance  on 
procedural  rights  which  are  available  to 
him  under  the  law;  secondly,  his  failure 
to  co-operate  in  the  investigation  and 
trial;  and  thirdly,  any  deliberate 
obstruction  on  his  part. 

It  is  generally  accepted  that  an 
accused  person  is  under  no  obligation  to 
renounce  his  procedural  rights  or  to 
co-operate  in  the  criminal  proceedings 
against  him.  However,  there  are  two 
extreme  views  as  to  the  question  of  what 
should  be  the  effect  of  an  unco-operative 
attitude  on  the  part  of  an  applicant  with 
regard  to  his  claim  that  the  proceedings 
against  him  have  lasted  beyond  a 
reasonable  time.  In  one  view  such 

attitude  is  considered  as  constituting 
part  of  his  right  as  a  defendant  with  the 
consequence  that  his  conduct  is  irrelevant 
with  regard  to  his  subsequent  allegation 
that  Article  6(1)  has  been  violated  by 
reason  of  the  length  of  these  proceedings. 
According  to  the  other  view,  his  failure 
to  co-operate  and,  even  more  so,  any 
deliberate  action  on  his  part  to  obstruct 
the  proceedings  against  him,  would  as  a 
matter  of  equity  have  to  be  regarded  as 
stopping  the  applicant  from  complaining 
under  Article  6(1)  of  the  Convention  that 
the  proceedings  have  been  delayed  beyond  a 
reasonable  time. 

In  the  Commission's  opinion,  neither 
of  these  extreme  views  is  convincing.  The 
Commission  considers  that  any 

unco-operative  or  even  obstructive 

attitude  on  the  part  of  the  applicant 
during  the  proceedings  against  him, 
although  it  cannot  defeat  his  claim  under 
Article  6(1)  of  the  Convention,  must 
nevertheless  be  taken  into  consideration 
in  any  examination  of  the  question  whether 
or  not  there  has  been  a  violation  of  his 
right  to  a  hearing  within  a  reasonable 
time  as  guaranteed  by  that  provision. 
This  follows  clearly  from  time  as 

guaranteed  by  that  provision. 
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This  is  the  most  sensible  of  the  approaches  to  the 
problem.  The  simple  fact  that  a  particular  indictable  matter 
includes  a  preliminary  hearing ,  an  arraignment,  and  jury 
selection  does  not  mean  the  Crown  must  expedite  other 

procedures  to  fit  the  matter  into  a  predetermined  time  frame. 
It  simply  means  the  court  must  examine  the  history  of  the 

proceedings  to  determine  whether  in  total,  they  were 
proceeded  with  within  a  reasonable  time.  The  various 

proceedings  establish  the  context  of  what  is  to  be  examined. 
By  their  very  nature,  criminal  proceedings  will  take 
different  amounts  of  time.  An  accused  is  not  penalized  for 
choosing  trial  by  jury.  But  by  the  fact  he  has  chosen  a  jury 
trial,  he  has  expanded  the  parameters  of  what  is  reasonable. 
It  simply  takes  more  time  than  the  same  matter  before  a 
provincial  court  judge.  He  must  accept  that. 


This 

does 

not 

mean,  of 

course,  that 

he  has 

waived 

his 

right  to 

be  tried 

within  a 

reasonable  time. 

It 

means 

that 

a  number 

of 

new 

elements 

in  the  trial 

have 

now  been 

introduced . 

But 

they 

too  are 

subject  to 

review 

• 

These 

elements  may  exceed  a  reasonable  time  period.  It  is  their 
collective  weight  that  will  fall  within  the  confines  or 
violate  the  right . 
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(iii)  Assertion  of  the  Right 

See  section  (i)  The  Role  of  Demand  and  Waiver:  Do 

We  Need  It?  under  section  E.  "Has  The  Right". 

( iv )  Prejudice  to  the  Accused 

The  most  contentious  of  all  the  elements, 

"prejudice"  to  the  accused,  seems,  at  first  glance,  to  be  a 

most  proper  and  fair  consideration.  The  right's  basic  goal, 

along  with  alleviating  the  anxiety  facing  the  accused,  is  to 

prevent  impairment  or  prejudice  to  the  accused's  defence. 

But  the  real  problem  here  is  that  prejudice  is  virtually 

impossible  to  show.  As  Brennan,  J.,  pointed  out  in  Dickey , 
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"what  has  been  forgotten  can  rarely  be  shown".  There  are 

now  advocates  suggesting  actual  prejudice  must  be  shown  to 
have  protection  under  the  right.  But  who  can  speculate  what 
a  faded  memory  might  remember  or  what  a  dead  witness  might 
have  said,  or  what  effect  a  lost  piece  of  evidence  might  have 
had  on  the  minds  of  a  judge  and  jury?  How  is  the  accused  to 
prove  this?  Is  he  to  swear  to  it  in  an  affidavit  pursuant  to 
his  application?  And  if  so,  is  the  Crown  bound  by  what  may 
be  an  incredible  explanation  as  to  the  di ssappearance  of 
exculpatory  witnesses  and  evidence?  Or  is  the  Crown  entitled 
to  cross-examine  the  accused  on  his  affidavit?  Does  this 
then  not  get  into  a  trial  on  the  merits  of  the  case,  with  the 
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defence  submitting  its  explanations  and  defences?  If  this  is 
the  method  to  be  used,  is  the  accused  not  compelled  to 
testify  whenever  he  wishes  to  exercise  his  constitutional 
right?  There  is  a  more  reasonable  approach  to  this  problem 
which  avoids  the  above-mentioned  problems. 

To  overcome  the  various  problems  outlined  above, 
prejudice  should  be  presumed  to  increase  as  time  goes  by. 
This  is  not  to  advocate  time  as  a  "triggering  mechanism", 
which  generally  means  that  after  a  certain  passage  of  time, 
the  right  is  triggered  and  relief  follows.  What  ought  to  be 
the  procedure  in  determining  "prejudice"  starts  with  the 
general  premise  that  memories  fade  over  time.  A  person  is 
"prejudiced"  by  a  two  month  delay  between  the  commission  of 
an  offence  and  trial,  but  usually  very  little.  A  four  month 
delay  prejudices  more  and  a  six  month  even  more.  It  is  just 
another  factor  to  be  weighed  in  the  balance.  The  problem 
with  ascribing  any  certain  or  predetermined  weight  to  it  is 
that  the  circumstances  vary,  even  in  the  same  set  of 
offences.  A  delay  of  one  year  in  respect  to  a  common 
assault,  with  the  only  witness  a  police  officer  is  not  likely 
to  prejudice  the  accused.  However,  if  he  has  five  witnesses 
who  swear  they  were  with  him  part  of  the  day  and  saw  him  only 
minutes  before  the  offence,  a  delay  of  one  year  could  be 
critical.  It  is  therefore  submitted  that  the  court  should 
review  delay  as  an  increasingly  prejudicial  factor,  and  not 
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to  ignore  it  simply  because  prejudice  cannot  be  proven.  The 
lack  of  proven  prejudice  should  never  weigh  against  the 
accused.  By  our  common  experience,  we  know  delay  impairs 
memories,  and  prejudices  both  Crown  and  defence. 

( v )  Other  Factors  Considered  in  the  Balance 

One  of  the  most  mentioned  factors  raised  is  the 
seriousness  of  the  offence.  It  has  two  meanings.  The  first 
is  that  the  complexity  of  the  offence  allows  for  greater 
delay.  The  complicated  conspiracy  usually  requires  more  time 
in  preparation  and  in  trial  than  does  the  theft  over  $200  . 
Secondly,  this  factor  implies  that  for  a  serious  crime,  the 
delay  must  be  longer,  the  reasons  for  the  delay  poorer,  an 
assertion  by  the  accused  of  the  right  and  some  prejudice  must 
be  shown. 


The  major  United  States  decisions  refer  to  the  first 
meaning,  and  allow  for  more  delay  in  complicated  cases.  The 
European  Convention  cases  also  refer  to  this  meaning.  It  is 
only  in  Canada  that  courts  are  placing  the  heavy  reliance  on 
the  second  meaning.  Canadian  courts  are  extremely  hesitant 
to  dismiss  serious  charges  against  an  accused  in  the  face  of 
unreasonable  delay. 
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This  meaning  is  naturally  considered  by  the  court. 

A  judge  is  as  concerned  as  a  victim  with  the  release  of  a 
murderer  or  rapist  on  the  grounds  of  delay.  But  if  the  delay 
is  so  unreasonable,  what  can  the  court  do  but  stay  the 
charges?  The  problem  is  much  easier  to  prevent  than  to  cure. 
It  is  suggested  that  all  courts  begin  by  priorizing  offences 
and  begin  to  give  serious  crimes  the  earliest  trial  dates. 
They  should  also  set  trial  dates  earlier  for  older  offences 
and  probably  set  more  serious  criminal  trials  ahead  of  civil 
cases.  Again,  the  potential  prejudice  and  the  effects  on  the 
individual's  liberty  should  prevail  over  monetary  issues. 
Society's  interests  are  better  protected  by  protecting 
individual's  rights  and  punishing  criminals  than  they  are 
with  settling  civil  claims. 

While  there  is  a  reluctance  to  dismiss  serious 

charges  on  the  basis  of  delay,  as  the  consequence  may  well  be 
to  let  an  offender  back  to  offend  again,  it  must  not  be  the 
most  important  issue.  It  must  be  remembered  that  just  as 

society  may  be  increasingly  prejudiced  by  a  possible  serious 
criminal  offender  being  set  free,  the  accused  faces  a  similar 
increasingly  prejudicial  situation.  That  is,  while  judges 
may  be  very  reluctant  to  dismiss  serious  charges  against  an 
accused  until  extreme  delay  is  shown,  judges  must  not  forget 

that  the  longer  the  delay,  the  more  the  accused  can  be 
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prejudiced.  It  is  the  serious  offender  who  needs  this 
protection  the  most,  as  the  consequences  of  conviction  are 
more  severe.  The  prejudice  to  a  rapist  or  murderer  in  delay 
is  far  greater  than  it  is  to  the  impaired  driver  because  of 
the  consequences  of  conviction.  The  impaired  driver  may  be 
convicted  because  his  witnesses  have  forgotten  the  event,  and 
lose  his  license.  The  rapist  may  be  convicted  because  his 
witnesses  have  forgotten  the  event  and  lose  ten  years  of  his 
life.  To  conclude  on  this  point,  while  the  seriousness  of  the 
offence  should  be  considered  in  the  balance,  it  must  always 
be  calculated  both  for  and  against  the  state,  as  well  as  the 
accused . 


Another  factor  worth  consideration  is  other 
available  remedies  to  the  complainant.  While  there  is  no 
dispute  that  any  crime  is  against  the  state,  rather  than  the 
individual  victim,  compensation  is  a  new  and  proper  remedy 
for  the  criminal  courts  to  consider .  Criminal  courts  in 
Canada  do  take  compensation  into  consideration  in  sentencing 
and  may  order  restitution  under  the  Criminal  Code.  If  courts 
are  considering  the  seriousness  of  the  offence  in  determining 
what  is  "reasonable",  the  availability  of  civil  remedies 
should  be  considered.  The  victim's  condition  is  important, 
and  can  often  be  improved,  if  not  put  back  to  the  same 
position  as  it  was  before  the  offence.  Restitution  is  a  form 
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of  mitigation  in  criminal  courts;  it  should  continue  to  be 
viewed  as  such  under  the  "seriousness"  issue. 

H .  Issues  Affecting  s. 11(b):  Retroactivity 

The  question  of  whether  this  right  covers  delays 
before  the  Charter  came  into  effect  is  still  being  debated. 
The  pre-Charter  jurisprudence  offers  little  assistance,  with 
one  exception,  to  be  discussed  below.  The  European 
Convention  jurisprudence  has  dealt  with  this  issue  on 
occasions,  and  offers  some  assistance. 

There  are  three  schools  of  thought  on  the  subject  of 

whether  pre-Charter  delay  can  be  considered  in  determining 

whether  one  was  tried  within  a  reasonable  time.  The  first 

school  holds  that  it  is  not  relevant.  This  school  of  thought 

has  numerous  rationale  behind  it.  The  first  is  simply  that 

s.  11(b)  is  a  new  right,  and  there  is  nothing  in  the  Charter 

to  suggest  it  is  retroactive.  Another  is  that  it  is  a 

"substantive"  new  right,  and  interpretation  doctrines  suggest 

substantive  new  rights  are  not  to  be  applied  retroactively. 
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This  rationale  has  little  judicial  support.  Another 

reason  for  holding  against  retroactive  application  is  that 

150 

one  cannot  impose  "standards  of  conduct  retroactively . 


The  final  reason,  contrary  to  R_^_  v.  Belton ,  is  that  the  right 

l  151 

is  procedural  and  therefore  not  retroactive. 


138 


The  second  school  holds  that  the  right  is 
retroactive.  This  interpretation  is  supported  by  the  higher 
courts.  Again,  there  are  numerous  rationale  for  this 
interpretation.  The  first  is  that  the  right  has  existed 
before  the  Charter,  albeit  in  a  different  form.  The  power  to 
dismiss  charges  on  the  basis  of  laches,  prosecutorial 
neglect,  and  abuse  of  process  are  all  components  of  the 
larger  right  to  be  tried  with  a  reasonable  time.152  Another 
reason  for  giving  a  retroactive  interpretation  to  the  right 
is  that  it  is  "procedural"  in  nature  rather  than 

ICO 

"substantive",  with  procedural  rights  being  retrospective.  J 

There  are  finally,  numerous  rationale  that  cannot  be 

placed  into  any  one  category.  One  is  that  while  the  right  is 

a  new  "substantive"  one,  it  affects  the  reasonableness  of  the 

post-Charter  delay  and  must  be  considered,  although  not  as 

heavily.  Another  is  that  while  it  is  a  new  substantive 

right,  pre-Charter  delay  must  be  considered  when  looking  at 

the  "prejudice  to  the  accused"  factor.  It  is  clear  from  the 

case  that  held  this  however,  that  pre-Charter  delay  is 

insufficient  to  trigger  the  reasonable  time  clock  and 
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constitute  a  violation  of  the  right  itself.  The  complaint 

must  have  some  post-Charter  delay  to  base  itself  on. 
Finally,  there  are  cases  which  simply  refer  to  pre-Charter 
delay  without  explaining  any  rationale.15^ 


& 
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The  third  and  final  major  school  of  thought  suggests 
that  the  question  of  retrospective  application  is  not  in 
issue.  Rothman,  J.S.C.,  in  Daigle  outlines  this 
interpretation . 


With  respect,  I  do  not  believe  that 
the  issue  is  whether  the  Charter  is  to  be 
given  a  retrospective  or  retroactive 

effect.  The  trial  of  the  accused  is  now. 
Since  the  accused  is  being  tried  now  and 
since  he  now  has  the  right  under  the 

Charter  to  a  trial  within  a  reasonable 
time,  then  surely  the  Court  has  a  duty, 
once  the  issue  is  raised,  to  consider  the 
quality  of  reasonableness  of  a  trial  at 
this  time  and  whether  it  meets  the 

requirements  of  s. 11(b). 

At  best,  any  argument  in 
justification  of  the  delays  that  occurred 
prior  to  the  coming  into  force  of  the 
Charter  would  go  merely  to  the  Court's 
appreciation  of  the  "reasonableness"  of 
those  delays.  It  does  not  deprive  an 

accused  of  his  right  to  invoke  s. 11(b). 

Although  the  right  to  a  trial  within 
a  reasonable  time  may  be  a  new  right 
created  under  the  Charter ,  this  does  not 
mean  that,  in  assessing  whether  or  not 
that  right  has  been  infringed,  the  Court 
cannot  examine  the  time  elapsed  prior  to 
the  Charter. 

The  Crown  has  no  vested  right  in 
unreasonable  delays. 

Prior  to  the  Charter,  the  Crown  may 
not  have  had  the  same  constitutional 
obligation  that  it  now  has  under  s. 11(b). 
But  that  only  goes  to  the  question  of 
reasonableness  and  it  is  only  one  element 
to  be  taken  into  account  when  deciding 
whether  the  delays  have  been  reasonable. 
It  does  not  affect  the  existence  of  the 
right  of  an  accused  to  a  trial  that  meets 


.. 
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the  requirements  of  s.  11(b),  nor  the  duty 
of  the  Court  to  consider--  whether  that 
right  has  been  infringed. 

The  Ontario  Court  of  Appeal  has  also  accepted  this 
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position  in  R^_  v.  Antoine ♦  The  court  accepts  the  position 

that  the  right  to  be  tried  within  a  reasonable  time  is  a 

principle  which  has  been  recognized  for  centuries  in  England 

and  adopted  in  Canada.  From  the  review  of  the  pre-Charter 

15  9 

Canadian  case  law,  this  is  evident.  The  court  does  accept 

the  distinction  that  pre-Charter  delay  is  to  be  treated 
differently  than  post-Charter  delay, as  enunciated  by 
MacDonald,  J. ,  in  Cameron. 


The  court 

cites 

with 

approval  Minister 

of  Home 

et  al .  v. 

Fisher 

et 

al.,^^  where  the 

Judicial 

Committee  of  the  Privy  Council  held  that  constitutional 

documents  are  to  receive  a  large  and  liberal 

.  , •  162 
interpretation . 


The  court  then  concluded  with  the  following: 


Patently,  s.24  can  be  invoked  only 
where  a  right  guaranteed  by  the  Charter  is 
alleged  to  have  been  infringed,  and  I 
accept,  of  course,  that  there  cannot  be  a 
breach  of  a  new  right  conferred  by  the 
Charter  prior  to  the  creation  of  the 

right.  For  example,  s. 10(b)  of  the 

Charter  provides  that  everyone  has  the 
right  on  arrest  "to  retain  and  instruct 
counsel  without  delay  and  to  be  informed 
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of  that  right".  The  words  which  I  have 
italicized  confer  a  new  right.  That  right 
could  not  be  contravened  prior  to  the 
coming  into  force  of  the  Charter  because 
the  right  did  not  exist:  ...  Where, 
however ,  there  has  been  a  breach  of  a 
right  secured  by  the  Charter  it  would  be 
illogical  to  hold  that  the  remedy  provided 
by  s.24  for  Charter  contraventions  does 
not  apply  merely  because  the  proceeding  in 
which  the  Charter  right  was  contravened 
was  initiated  prior  to  the  coming  into 
force  of  the  Charter,  where  the 
contravention  occurred  after  the  Charter 
came  into  effect.  Mr.  Rosenberg  argued 
that  it  would  be  anomalous  where  there  has 
been  a  contravention  of  a  Charter  right, 
if  a  defendant  who  had  been  charged  one 
day  after  the  Charter  came  into  force 
could  invoke  the  remedy  provided  by  s.24, 
but  a  defendant  whose  Charter  right  had 
been  similarly  infringed  could  not  invoke 
the  provisions  of  s.24  because  the 
proceedings  against  him  were  instituted 
one  day  before  the  Charter  came  into 
effect.  I  agree.  The  provisions  of  the 
Charter  must  be  read  together  and  when 
they  are  so  read  it  is,  in  my  view,  clear 
that  the  remedy  provided  by  s.24  is 
intended  to  be  applicable  to 
contraventions  of  rights  secured  by  the 
Charter  which  take  place  in  a  proceeding 
being  carried  on  after  the  Charter  even 
though  that  proceeding  was  instituted 
before  the  Charter.  I  do  not  think  that 
such  an  interpretation  of  the  Charter  does 
violence  to  any  constitutional  principle, 
or,  indeed,  any  principle  of  statutory 
interpretation . 

We  were  referred  by  counsel  to  the 
following  passage  in  16  C.J.S.  at  pp . 
121-22  : 

There  is  no  presumption  that  a 
constitution  was  intended  to  be 
retroactive,  and  whoever  aserts  the 
affirmative  has  the  burden  that  it 
has  such  effect.  In  fact 

constitutional  provisions,  like 
statutes,  always  operate 
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prospectively,  and  not 
retrospectively,  unless  the  words 
used  or  the  objects  to  be 
accomplished  clearly  indicate  that  a 
retrospective  operation  was  intended. 
However,  it  has  been  held  that  a 
constitutional  provision  which  does 
not  establish  or  affect  substantive 
rights,  but  deals  only  with  remedies 
is  to  be  cojisirued  as  operating 
retroactively . 


These  decisions  are  based  on  the  reasoning  that  as 
the  right  to  be  tried  within  a  reasonable  time  exists  now, 
the  remedy  under  s.24  must  be  applicable  to  any  contravention 
of  it,  even  though  the  proceedings  began  before  the  Charter 
came  into  existence. 


The  retroactivity  question  has  been  dealt  with  in 
the  United  States,  but  in  a  different  context.  There,  the 
Court  held  that  the  court  decision  making  the  right  to  a 
speedy  trial  applicable  to  the  various  states,  as  well  as  the 
federal  government,  would  be  accorded  retroactive 

application.164  One  case  held  that  where  there  was  a  14 

month  delay  in  bringing  the  defendant  to  trial,  his  right  to 
a  speedy  trial  was  violated.  Another  held  that  the  above 
decision  would  be  given  retroactive  effect  in  the  situation 
where  the  delay  in  bringing  the  defendant  to  trial  commenced 
before  the  date  of  the  first  decision,  which  required  the 
dismissal  of  the  indictment  against  the  defendant. 
However,  a  Florida  Appeal  Court  decision  held  no 
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retroactivity  in  the  case  where  the  State  Supreme  Court  had 
held  a  diligent  effort  must  be  made  to  obtain  a  defendant 
from  another  sovereign  and  give  him  a  speedy  trial.166  While 
not  directly  on  point,  the  majority  of  the  cases  hold  that 
U.S.  Supreme  Court  dec i s ions  on  the  right  to  a  speedy  trial 
are  retroactive. 


The  European  Convention  decisions  are  helpful  in 
that  contracting  states  have  only  recently  ratified  the 
Convention,  raising  the  issue  of  pre-ratification  delay.  The 
issue  was  raised  in  Ventura  v.  Italy , 1 6 ^  with  the  Commission 
holding  the  following: 


At  the  hearing  of  the  parties  before 
the  Commission,  the  respondent  Government 
stated  that,  in  order  to  assess  the 
reasonableness  of  the  period  referred  to 
in  Article  5(3),  the  Commission  must  take 
into  account  only  the  period  subsequent  to 
1  August  1973.  Italy  has  in  fact 
recognized  the  Commission's  jurisdiction 
in  respect  of  individual  applications  only 
to  the  extent  that  these  relate  to  acts, 
decisions,  facts  or  events  subsequent  to 
31  July  1973. 

The  Commission  recalls  that, 
according  to  its  decisional  case-law,  it 
does  not  have  jurisdiction  in  respect  of 
events  occuring  prior  to  the  effective 
date  of  the  declaration  whereby  the 
respondent  State  recognises  the 
Commission's  competence  to  receive 
applications  lodged  in  accordance  with 
Article  25  of  the  Convention  ...  However, 
in  examining  the  length  of  the  detention 
undergone  subsequent  to  that  date,  the 
Commission  takes  account  of  the  stage 
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which  the  proceedings  had  reached.  To 
that  extent,  therefore,,  it  has  regard  to 
the  previous  detention. 

The  Commission,  therefore,  apears  to  be  taking  the 
same  stance  as  Cameron  and  Balderston .  That  is,  it  appears 
that  the  pre-ratification  delay  is  examined  when  considering 
the  post-ratification  proceedings.  While  the  interpretation 
is  of  Article  5(3)  (the  Article  applying  to  delay  when  one  is 
being  detained)  rather  than  Article  6(1)  (the  Article 
applying  to  delay  in  proceedings  respecting  civil  rights  and 
obligations  and  criminal  charges),  the  distinction  is  not 
important.  The  rationale  is  not  affected  by  this  difference, 
nor  is  there  any  reason  it  should  be. 

The  school  of  thought  advocating  no  retrospective 
application  of  the  right  is  ill-founded.  The  rationale  given 
by  de  Weerdt ,  J.,  in  Panarctic  Oils  Ltd.,  stating  that  the 

right  is  a  substantive  new  right  and  cannot  be  given 
retrospective  effect  is  erroneous.  Most  of  the  elements  of 
the  right  have  existed  in  both  England  and  Canada  for  years. 
Prosecutorial  laches,  abuse  of  process,  and  the  very  power  to 
refuse  adjournments  are  elements  of  a  larger  and  more 
encompassing  right  to  be  tried  within  a  reasonable  time. 
This  view  is  supported  by  Antoine .  Indeed,  if  there  is  a  new 
element  to  the  right,  it  is  that  pre-charge  delay  is  to  be 
considered.  Inconsistently,  de  Weerdt,  J.,  expressly  rejects 


this  notion. 


■ 


■ 
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As  suggested  earlier,  pre-charge  delay  ought  to  be 
considered  when  the  situation  of  the  person  concerned  has 
been  affected  as  a  result  of  the  suspicion  against  him.  This 
clearly  adds  a  new  element  to  the  right  to  be  tried  within  a 
reasonable  time.  However,  the  debate  whether  the  addition  of 
this  new  element  is  a  substantive  or  procedural  addition  need 
not  be  entered  into. 

The  rationale  enunciated  in  Antoine  is  superior  to 
that  of  the  others.  In  Antoine,  the  court  noted  that 
constitutional  documents  are  to  be  given  a  broad  and  liberal 
interpretation.  If  the  evils  which  the  right  combats  are 
reviewed,  it  is  clear  they  all  exist  before  and  after  the 
Charter's  proclamation.  There  is  no  public  policy  argument 
in  denying  the  pre-Charter  complaint. 

Further,  the  right,  whether  it  is  a  new  substantive 
right  or  a  procedural  one,  crystalized  on  the  Charter 
proclamation.  Its  constitutionalized  form  guarantees  a 
right,  which  if  infringed,  may  activate  a  remedy  under 
s .  24  ( 1 ) .  This  remedy  is  available  for  contraventions  of 
rights  secured  under  the  Charter  which  take  place  in 
proceedings  being  carried  on  after  the  Charter's 
proclamation,  even  though  the  proceeding  was  instituted 
before  the  Charter.  The  right  exists  now.  As  the  Ontario 
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Court  of  Appeal  points  out,  it  would  be  illogical  to  hold 
that  where  a  breach  of  a  right  secured  by  the  Charter ,  the 
remedy  does  not  apply  merely  because  the  proceedings  in  which 
the  Charter's  right  was  contravened  was  instituted  prior  to 
the  coming  into  force  of  the  Charter,  where  the  contravention 
of  the  right  occured  after  the  Charter  came  into  effect. 
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In  summary,  an  attempt  has  been  made  to  develop  a 
rational  series  of  tests  and  definitions  with  respect  to  the 
right  to  be  tried  within  a  reasonable  time.  This  has  been 
done  by  analyzing  the  goals  and  objectives  of  this  right. 
While  some  assistance  was  derived  from  the  Joint  Senate  and 
the  House  of  Commons  Committee  hearings,  the  evils  guarded 
against  have  been  enunciated  in  American  jurisprudence.  In 
summary,  the  following  interpretations  have  been  advocated: 

1.  "any  person"  should  include  both  natural 
persons  as  well  as  corporate  and  unincorporated 
bodies ; 

2.  "charged",  or  the  date  one  is  entitled  to  the 
rights  protection,  should  begin  when  the  person 
concerned  has  been  affected  as  a  result  of  the 
suspicion  against  him; 

3.  "with  an  offence"  should  include  all  federal 
and  provincial  offences,  as  well  as  any 
administrative  board  or  tribunal,  empowered  to 
determine  whether  one's  conduct  amounts  to 
conduct  deserving  sanction,  and  with  it  the 
power  to  levy  sanctions,  either  by  monetary 
penalty  of  affecting  privileges  or  rights, 
should  be  subject  to  s. 11(b); 
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4.  "has  the  right"  should  be  interpreted  so  as  not 
to  demand  of  the  complainant  a  positive  duty  to 
affirm  the  right.  All  delays  attributable  to 
the  accused  should  not  be  considered  in  the 
reasonable  time  calculation.  The  party  seeking 
the  adjournment  should  have  that  delay  weighed 
against  them.  Delays  caused  by  other  state 
organs  should  weigh  in  the  accused's  favor. 
Only  where  the  Crown  or  accused  are  "taken  by 
surprise"  should  their  delay  not  weigh  against 
them.  Finally,  both  the  courts  and  defence 
counsel  should  always  inform  the  accused  of 
their  right  to  be  tried  within  a  reasonable 
time ; 

5.  "to  be  tried"  should  be  interpreted  to  mean 

final  judgment,  whether  it  be  by  appeal  or  not. 
The  appeal  route  is  simply  an  objective  fact 
which  defines  the  fact  situation  in 

interpreting  reasonableness;  and 

6.  "within  a  reasonable  time"  should  always  be 

interpreted  according  to  the  specific  fact 
situation.  The  actual  time  frame  should  be 
established  by  examining  the  Canadian 
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pre-Charter  jurisprudence.  In  interpreting 
what  is  "reasonable”,  the  actual  length  of 
delay  must  obviously  be  examined.  There  should 
exist  no  time  period  which  "triggers  a 
presumption  of  delay".  All  delays  should 
simply  be  viewed  to  determine  whether  they  are 
reasonable.  If  they  are  not,  the  next  question 
is  whether  they  deserve  the  protection  offered 
by  s.24(l).  Presumptions  of  law  do  not  protect 
those  in  unusual  situations. 

The  reasons  for  the  delay  must  then  be 
examined.  All  delays  attributable  to  one  side 
or  the  other  should  be  calculated  against  the 
side  sponsoring  the  delay.  The  only  valid 
"neutral"  reasons  are  those  which  the  state  has 
no  control  over.  However,  if  they  accumulate, 
they  too  may  lose  their  "neutral  colour." 
Assertion  of  the  right  should  not  be  considered 
in  the  balance.  Prejudice,  because  of  the 
virtual  impossibility  of  proving  it,  should  not 
be  required  to  be  proven.  Rather,  prejudice 
should  be  assumed  to  grow  as  the  delay  grows 
longer.  By  the  common  experience  of  man,  we 
know  increasing  delay  impairs  memories  and 
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creates  greater  prejudice.  Prejudicial  value 
can  almost  never  be  weighed  accurately. 

As  discussed,  courts  are  generally  reluctant  to 
dismiss  serious  offences.  The  seriousness  of 
the  offence,  however,  should  also  be  viewed 
from  the  accused's  perspective.  The  serious 
penalty  possibly  suffered  by  the  accused  as  a 
result  of  the  normal  prejudice  resulting  from 
delay  is  to  be  protected  against.  Finally, 
other  remedies,  such  as  civil  remedies  and 
restitution  orders  available  to  the  victim, 


should  be  considered. 
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